300 


1 Wednesday, 9:08 a.m. 

2 November 20, 1996 

3 CONTINUED EXAMINATION OF THOMAS H. MURRAY, Ph.D. 

4 BY MR. WEBER: 

5 Q You realize you are still under oath. Professor? 

6 A Yes. 

7 Q You were going to look for some information last 

8 night about your invoices and your hours. Did you do 

9 that? 

10 A I'm sorry. I forgot. I went right from here to 

11 teach two plus hours at my graduate students. I mean, 

12 if it's appropriate, I would be happy to supply them 

13 to you. 

14 Q Let's do it this way. What I would ask is for a 

15 record, copies of whatever records you have and the 

16 amount of time you've spent on this matter and copies 

17 of all the invoices you've sent to Ness, Motley, and 

18 rather than have you send those to me directly, why 

19 don't you send those to Mr. McConnell and he can pass 

20 them along to us, fair enough? 

21 A That's fine with me, yes. 

22 Q Now, you told us yesterday, did you not, 

23 Professor, that you had not agreed to act as an expert 

24 witness in any other case for the plaintiffs, for 

25 tobacco plaintiffs. 
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1 MR. MC CONNELL: I object. I 

2 think that mischaracterizes his testimony. 

3 Q Go ahead. 

4 A I don't remember the exact words. I know that 

5 they have asked me to work with them on a potential 

6 range of tobacco cases. I took your question to be — 

7 I don't know what the word is. I mean, am I 

8 officially involved in other cases? I don't know if I 

9 am or not. 

10 Q Have you authorized any lawyers to file reports 

11 for you in any other cases, sir? 

12 A By "reports" do you mean — 

13 Q Reports of your expected testimony. 

14 A As we reviewed that report yesterday, this Rule 

15 26 statement, I mean, I make this available to them. 

16 If they choose to file it in other cases, I have no 

17 objection to it. I don't know that they filed it in 

18 other cases or not. 

19 Q Isn't it a fact. Professor, that the methodology 

20 and the approach you have used here with respect to 

21 the opinions you're giving hasn't been as rigorous or 

22 complete as was the methodology and approach you used 

23 when you worked for Mr. Motley on his asbestos cases? 

24 MR. O'CONNELL: Objection. 

25 You can answer. 
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1 A I think, if anything, I've actually seen more 

2 relevant documents in this case than I saw in the 

3 asbestos cases. 

4 Q Isn't it true that in the asbestos cases you did 

5 not rely to the same extent you have here on the 

6 lawyers to supply you material? 

7 A I relied entirely on the lawyers to supply me 

8 the internal company documents to which I had no 

9 access in my prior research. Here there are more 

10 documents and, in fact, I have gone outside of the 

11 lawyers to try to obtain information about what 

12 company documents are available. So you could say 

13 that I actually have a better and broader and somewhat 

14 less dependent picture of the situation in this case 

15 than in the asbestos cases. 

16 Q Well, isn't it true that in the asbestos 

17 situation you went out and did your research and 

18 reached your opinions even before the lawyers ever 

19 contacted you? 

20 A That's true. 

21 Q That didn't happen here, did it, sir? 

22 A I hadn't done research focused solely on the 

23 tobacco industry documents before I was asked by 

24 lawyers to do it, but it may be worth noting that the 

25 first lawyers who actually officially asked me to do 
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1 this were representatives of Jones, Day. 

2 Q Well, the fact of the matter is nobody ever 

3 asked you to do any work in any case, did they? 

4 A Actually, I was asked if I would be willing and 

5 interested in becoming retained by Jones, Day on 

6 behalf of their client, R.J. Reynolds. 

7 Q That's not true. As a matter of fact, 

8 Professor, didn't they come out and talk to you and 

9 say they wanted to consider whether to consult with 

10 you and they never told you anything about any client 

11 who may have been considered? 

12 A No, they didn't mention — 

13 MR. O'CONNELL: I object to the 

14 characterization about the truthfulness of 

15 the doctor's answer and if you have 

16 evidence to prove otherwise, Mr. Weber, 

17 produce it. 


18 

MR. 

WEBER: 

I absolutely do. 

19 

MR. 

O'CONNELL: 

Produce it. 

20 

MR. 

WEBER: 

I'm offended by the 

21 

fact that 

we have a falsehood just put on 

22 

the record here. 


23 

MR. 

O'CONNELL: 

I'm offended by 

24 

the fact 

that without 

documentation 

25 

produced 

here for the 

doctor to look at 
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1 you've accused him of making a misstatement 

2 on the record. 
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3 Q Go ahead. Professor. 

4 MR. O'CONNELL: I call on R.J. 

5 Reynolds to produce any documents they have 

6 of minutes from those meetings when they 

7 first contacted the doctor to be their 

8 expert. 

9 A To the best of my recollection, two lawyers from 

10 R.J. Reynolds came and spoke to me. One called me on 

11 the phone prior to that, a Barbara Kacir. They came 

12 with another person whose name I'm not certain of. I 

13 probably have written it down. I think it was a Paul 

14 Crist. They wanted to talk to me about a variety of 

15 issues. They told me, not on the phone but when they 

16 met me, that their client was R.J. Reynolds. 

17 Q Didn't they tell you they had a number of 

18 clients they were thinking about? 

19 A I don't recall that. 

20 Q Didn't they tell you that they had a number of 

21 issues on a wide variety of litigation, some of which 

22 may involve bioethics, that they wanted to talk about? 

23 A I don't recall that. 

24 Q In any event, they decided they weren't going to 

25 use you about anything? 
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A That's not how I recall the conversation. I 

declined to work with them. 

Q They never called you back for any client, did 

they, sir? 

A I declined to work with them. Why would they 

call me back? 

Q You told them that, after having consulted with 

other people at Case, you decided you could not work 
with them on a matter in which you had already been 
involved. Isn't that what you said? 

A We are talking about a conversation that took 

place quite a while ago. I'm trying my best to 
remember exactly what went on in that conversation. 

Q You seemed to remember quite well a moment ago, 

didn't you, sir? 

MR. O'CONNELL: Bob, let him 

finish the answer. We don't need the 
gratuitous comments. 

MR. WEBER: I thought he had. 

A I have to tell you I find it — maybe this was 

your intent, but I find it personally offensive to be 
accused of uttering a falsehood. I would not do that. 

MR. WEBER: Move to strike as 

non-responsive. 

MR. O'CONNELL: That's a joke. 
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1 Q Didn't you tell them that you had consulted with 

2 someone else at the university and they had advised 

3 you to let lawyers know that you were already involved 

4 in a matter and you couldn't work for anyone else who 

5 may be involved in that matter? 
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MR. O'CONNELL: I'm going to 

object. If you have documents that 
purports to represent conversations that 
the Professor had, again, I call you to 
produce them. Show them to the doctor and 
let him review them, and until such time, I 
have an objection to this whole line of 
questioning. 

MR. WEBER: Jack, what rule on 

earth is there that says I can't ask a 
question unless I have a document? 

MR. O'CONNELL: You cannot accuse 

an expert witness of uttering a falsehood 
without showing documentation to prove it. 

Bob. 

MR. WEBER: You can object to my 

question. 

MR. O'CONNELL: If you continue to 

do that, we'll walk out of here. 

MR. WEBER: You always have that 
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1 option. I can't stop you. 

2 Q Go ahead, sir. 

3 A What was your question? 

4 Q My question is, didn't you tell them that, after 

5 consulting with a lawyer affiliated with Case or with 

6 the medical school, that that lawyer had advised you 

7 to make sure that you hadn't worked on any related 

8 matter and to advise the people who were talking with 

9 you to make sure you didn't have a conflict of 

10 interest? 

11 A I don't remember that aspect of the 

12 conversation. I may have said that. I don't recall. 

13 Q And didn't you tell them that you were working 

14 on tobacco matters. You couldn't consult on those but 

15 could be available for other matters? 

16 A I don't recall whether we said that or not. 

17 Q In any event, they never came back to you on any 

18 of those other matters, did they? 

19 A They never came back to me, but what I recall 

20 from the conversation was that they revealed — the 

21 only client's name that I recall them mentioning was 

22 R.J. Reynolds. 

23 Q But they may have mentioned others? 

24 A I don't recall them mentioning others or not. I 

25 don't recall them mentioning any other specifically. 
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1 Q But they may have? 

2 A I don't recall. 

3 Q You just said a minute ago you weren't sure. 

4 A They may or may not have. I do not recall any 

5 others. That one I remember and I declined to work 

6 for them on that. 

7 Q Now, the fact of the matter is, when you did 

8 your asbestos testimony, you made sure to go out and 
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9 check the external literature with respect to the 

10 matters that you were reviewing; isn't that true? 

11 A I worked in a similar manner as I worked in this 

12 case in that I made use of what secondary literature 

13 seemed appropriate on the cases that were — on the 

14 pieces of evidence that were of collateral interest, 

15 but mainly I was interested in primary documents 

16 having to do with the behavior of the companies and 

17 scientists and employees of the companies. 

18 Q You made sure in your asbestos engagement to go 

19 out and review the relevant published literature; did 

20 you not? 

21 A I didn't review all the published literature 

22 before then, no. 

23 Q I didn't say "all." I said you made sure to go 

24 out and review that which was pertinent in the 

25 published literature to the issues you were talking 
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about, correct? 

A I did something essentially similar to what I am 

doing here, and I'm continuing to review literature 
here just as I continue to do it in asbestos. 

Q But you have not yet done a review here of the 

external literature, the published literature, with 
respect to the issues relating to the documents that 
have been produced, have you, sir? 

A In terms of what the state was of the scientific 

literature with respect to specific scientific points, 

I relied principally on secondary literature. In my 
work in asbestos, though, I did read some primary 
literature. I'm relying mostly on secondary 
literature here, although I will continue to look at 
some primary literature. 

Q Secondary literature is primarily, what, review 

articles? 

A It would be things like Surgeon General's 

reports, like the books we have talked about, like 
review articles, yes. 

Q And those don't typically tell you on a 

historical basis what was or was not known as of what 
time, do they, sir? 

A If you read a review article from an era, it 

would give you a sense. I think the Surgeon General's 
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1 reports are excellent summaries of what was known at 

2 the different times each of the reports was written. 

3 Q And prior to the period of the Surgeon General's 

4 reports, what effort have you made to survey any of 

5 the extent published literature to determine what was 

6 or was not known about tobacco or nicotine? 

7 A I mean, I read so broadly it's difficult, in 

8 fact, it's impossible to tell you all the things that 

9 I have read, but the things that I have relied on most 

10 recently have been sources such as "The Cigarette 

11 Papers," Mr. Kluger's book, Mr. Gin's book. 
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12 Q None of those are scientific publications, are 

13 they, sir? 

14 A "The Cigarette Papers" certainly is a scientific 

15 publication. It's published by the University of 

16 California Press, as I recall. 

17 Q And are there scientific articles in there that 

18 have been subjected to peer review? 

19 A If the University of California Press treated 

20 them the way they treated me, as I expect they did, 

21 that article went out for peer review. I'm sorry. 

22 The book manuscript was submitted for peer review and 

23 wouldn't have been published without favorable peer 

24 review. 

25 Q Are there original research articles in the book 
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1 "The Cigarette Papers"? 

2 A It's scholarship of a health policy so it's not 

3 primary. It's not the gathering of scientific data. 

4 It's the gathering of data relevant to health policy 

5 decisions that's original research. 

6 Q Have you made any rigorous scholarly attempt to 

7 review the published literature in the scientific area 

8 as to what was or was not known with respect to 

9 tobacco prior to 1964? 

10 A I've read some pieces. I can't recall all of 

11 them, but I have not made a systematic effort to read 
is never a very good criterion for 

17 evaluating public policy. It's always a matter of 

18 degree. When you do public health policy, you don't 

19 take as your measure of success absolute 100 percent 

20 success. You take as your measure of success can you 

21 strongly influence health in a positive direction? 

22 Q So short of a police state, there is no way to 

23 be certain that youth won't continue to experiment 

24 with lots of things they shouldn't experiment with; 

25 isn't that true? 


335 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


MR. MC CONNELL: I object. He's 

answered that question a number of times. 
MR. WEBER: No, he hasn't. 

MR. MC CONNELL: Yes, he has. He 

told you if they made it less desirable and 
stop the advertising and targeting — 

MR. WEBER: Don't start — 

MR. MC CONNELL: If you continue 

to ask the same questions. Bob, over and 
over again, I'm going to put on the record 
why I see this as repetitive in an attempt 
to harass and get the doctor somehow to 
change his answer. 

MR. WEBER: Do you want to be 

sworn in so I can cross-examine you on 
that, because you're testifying? 

MR. MC CONNELL: My objection is 

stated. 
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19 A Well, actually, I wanted to answer your 

20 question, if I may. 

21 Q Well, let me come at it a different way. 

22 Are you aware of the surveys that are done by 

23 the government about risky behavior undertaken by 

24 youth? 

25 A I'm sure I have seen such surveys over time. 
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Q Have you ever made a study of them? 

A I have not made a systematic study of those 

surveys, no, I haven't. 

Q Are you aware of the fact that a substantial 

percentage of our youth experiment while they are 
underage with tobacco, with liquor, with driving when 
they don't have a license, with sexuality, with many 
adult customs and practices? 

A I have no doubt that that's true, and I also 

have no doubt that public policies can have 
potentially very powerful influences one way or 
another for many of those practices. 

Q And in developing those policies, we have to 

have concern for personal autonomy among other values, 
correct? 

A Yes, absolutely, and I think we can nonetheless 

have quite dramatic influence on some of those 
behaviors way short of anything remotely resembling a 
police state. 

Q Now, let me give you this. This is where we 

were when we started. 


(Deposition Exhibit Murray 10 
was marked for identification.) 
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1 Q Let me hand you what's been marked as Exhibit 10 

2 to your deposition. Professor. 

3 MR. MC CONNELL: Did we have a 9? 

4 MR. WEBER: I skipped 9. 

5 Q Let me represent to you that this is a copy of 

6 the Federal Cigarette Labeling And Advertising Act as 

7 first passed and just ask, now that you've seen it, 

8 whether you remember having read it. 

9 A I will need a moment just to look it over. 

10 Q Okay. 

11 A It's not the one that starts "South Pacific 

12 Commission"? 

13 Q Right. 

14 A No. That one looks quite attractive given that 

15 we are expecting one to three inches of snow today in 

16 Cleveland. 

17 Q I'm just going to ask you right now about 

18 Section 2, which is on that first page. 

19 Flip back a page, if you would, sir. In the 

20 section labeled "Declaration of Policy," it states 

21 that the policy of Congress is to establish a 
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22 comprehensive federal program to deal with cigarette 

23 labeling and advertising, correct? 

24 A You're reading the document correctly. 

25 Q And then it continues and we go down to (1) and 
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1 it says, so that the public may be adequately informed 

2 that cigarette smoking may be hazardous to health by 

3 inclusion of a warning, et cetera, correct? 

4 A Yes. 

5 Q Then on the second page it continues, and also 

6 so that commerce and the national economy may be 

7 protected to the maximum extent consistent with that 

8 policy, correct? 

9 A Yes. 

10 Q And then, not impeded by diverse nonuniform and 

11 confusing labeling? 

12 A It goes on from there, but what you've read is 

13 correct. 

14 Q So the express policies of this statute that was 

15 passed by Congress were adequate information to the 

16 public, correct, sir? 

17 A That is Congress' statement of its intent, I 

18 believe. 

19 Q And then protection of commerce and the economy 

20 to the extent consistent with the policy, correct? 

21 A That's what it says. 

22 Q As a matter of fact, to the maximum extent, 

23 correct? 

24 A Those are the words that are used. 

25 Q And then the other policy is that this commerce 
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1 not be impeded by diverse, nonuniform and confusing 

2 requirements? 

3 A Yes. 

4 Q So that from the cigarette manufacturers' 

5 standpoint, at least as of 1965 when this Act was 

6 passed, they have a congressional purpose that, in 

7 part, is to protect to the maximum extent possible 

8 commerce and the product, correct? 

9 MR. MC CONNELL: Object. 

10 Q That's one of the three express policies? 

11 MR. MC CONNELL: Same objection. 

12 A Well, I think you just read it, that the first 

13 purpose that they state is that the public may be 

14 adequately informed that cigarette smoking may be 

15 hazardous to health. 

16 Q By inclusion of a warning, correct? 

17 A Yes. 

18 Q And then a second one is commerce and the 

19 national economy maybe (a) protected to the maximum 

20 extent consistent with this declared policy, and, (b) 

21 not impeded by diverse, nonuniform, et cetera. 

22 Q So there are three express policy considerations 

23 there, correct? 

24 A Well, they seem to regard it as they do it as 
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25 (1) and then (2) (a) and (b), so you can count it as 


1 three if you like. 

2 Q I guess that's the only way I know how to count 

3 it. 

4 A Well, I would say two major ones, which the 

5 second is subdivided into two. 

6 Q What is the second major one? 

7 A The second major one has to do with the 

8 economics and commerce of cigarettes. 

9 Q Protecting that to the maximum extent possible? 

10 A Yes, but you keep reading that without its 

11 modifier, to the maximum extent consistent with this 

12 declared policy. 

13 Q So that a cigarette manufacturer, knowing that 

14 at least one of the policies reflected by Congress 

15 expressly in its passage of this statute is protection 

16 of commerce in this product, could conclude in a 

17 morally permissible manner that it was appropriate to 

18 offer cigarettes for sale to adults who choose to use 

19 that, correct? 

20 A I'm not sure I would actually go so far as to 

21 say that, but it does regard the commerce of 

22 cigarettes as important. I, too, regard commerce as 

23 important. It does acknowledge the importance of 

24 protecting and informing the public, and based at 

25 least on the information I take it available to 
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Congress at that time and place, this was their 
decision about how to balance those objectives. 

Q And in view of that decision, a manufacturer 

could conclude on a morally responsible basis, morally 
permissible basis, that it was appropriate to go ahead 
and manufacture and sell cigarettes to adults, 
correct, sir? 

MR. MC CONNELL: Can I have the 

first part of that read back, please? 

(Record read.) 

MR. MC CONNELL: Object to the 

form. 

A Well, I think, as I said before, to the extent 

that people are informed in making free, uncoerced, 
otherwise unaffected choices, adults, that is, they 
are morally permitted to make choices, even choices 
that involve risk to their own health. 

Q And from the other side of the commerce 

transaction, even though you may disapprove of the 
cigarette business or others may, it is morally 
permissible to offer those products for sale; is it 
not, sir? 

A If a company can be confident that its product 

is not unreasonably dangerous and if a company can be 
confident that its product is being used by people who 
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1 are making a free and informed choice as to its use 

2 who are adults, then I think it's morally permissible 

3 for a company to do that, but I think those 

4 presumptions are under some question. 

5 Q Well, there certainly wasn't any question at the 

6 time Congress passed this statute that cigarettes 

7 caused disease in the mind of government, was there, 

8 sir? 

9 A The Surgeon General had reported in 1964 that it 

10 caused lung cancer and other disease. 

11 Q Indeed, this was a matter, as we discussed 

12 yesterday, that got an extraordinary amount of public 

13 attention; did it not? 

14 A That's how you've described it, and I have no 

15 reason to dispute that. 

16 Q So that when Congress passed this statute, it 

17 was fully advised of the Surgeon General's voice. 

18 Indeed, the Surgeon General reported that to Congress, 

19 correct? 

20 A I would expect that to have been true. It 

21 should also be noted that the '64 Surgeon General's 

22 report contained a section that directly pertains to 

23 one of the conditions that I have described, namely, 

24 whether it's, in fact, a free and informed choice. 

25 The Surgeon General's report stopped short of saying 
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1 that nicotine is addictive, which, I think, it is now 

2 widely recognized to be and I think was actually known 

3 to be by responsible persons in the tobacco industry 

4 prior to that. 

5 Q Well, let me go back to my question and let's 

6 deal not with what you think the Surgeon General said, 

7 and maybe we can get into whether he acted ethically 

8 later as well, but let's deal with what he did say. 

9 The 1964 Surgeon General's report was provided 

10 to Congress and it was considered by Congress when 

11 they passed the statute, correct, sir? 

12 A I would certainly expect Congress to be familiar 

13 with it. 

14 Q So Congress had all the up-to-date information 

15 from the Surgeon General and what the Surgeon General 

16 thought about cigarettes and disease, correct? 

17 A They had the information that was contained in 

18 the Surgeon General's report, yes. 

19 Q And the Surgeon General's report concluded that 

20 cigarettes caused serious disease; did it not? 

21 A It did make that conclusion. 

22 Q So that when Congress went ahead and articulated 

23 the policies we just went through. Congress was well 

24 aware that the Public Health Service believed 

25 cigarettes were a major health threat, correct? 
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1 A They were well aware of that fact, yes. 

2 Q Congress, nonetheless, decided to proceed and 

3 allow cigarettes to be sold, correct? 

4 A They did. 

5 Q So long as the congressionally-mandated warning 

6 was on the packet, correct? 

7 A That is the statute. 

8 Q And they allowed people to buy cigarettes and to 

9 use them, correct? 

10 A Yes. 

11 Q And the premise of that statute was that 

12 individuals should be free to choose whether to smoke, 

13 correct? 

14 A The premise of that statute, I think the moral 

15 premise underlying it, is that individuals should be 

16 informed and that informed individuals who are free 

17 and not affected unduly by other factors like the 

18 addicting properties of a product, which Congress did 

19 not know about, I don't believe, are at least not know 

20 about in the form that I think they ought to have 

21 known about it, that under those kinds of premises, 

22 yes, manufacturers ought to be free to produce 

23 products and people ought to be free to buy them. 

24 Q There is information before Congress that the 

25 product was a danger to health, right? 
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1 A Shouldn't have been based on the Surgeon 

2 General's report. 

3 Q So that Congress went ahead and decided what our 

4 nation's policy would be, even taking into account the 

5 risk to health, correct? 

6 A They did, but it should be noted that there were 

7 other voices besides the Surgeon General's report who 

8 were claiming that the risks to health of smoking were 

9 greatly exaggerated. 

10 Q There are always many voices in a political 

11 process? 

12 A There are many voices. There were a chorus of 

13 voices around the issue, but prominent voices arguing 

14 that the danger to health was unproven were voices 

15 representing the cigarette industry. 

16 Q Absolutely, and cigarette companies had a right 

17 to make their viewpoint known; did they not? 

18 A Everyone always has a right to make his or her 

19 viewpoint known. 

20 Q And viewpoints came into Congress from all over 

21 the country on how the Congress should deal with 

22 cigarettes? 

23 A I'm sure that was the case. 

24 Q And Congress, knowing what the Surgeon General 

25 had said in 1964 on the health risks of cigarettes, 
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1 went ahead and established the policy we have been 

2 discussing, correct? 

3 MR. MC CONNELL: Object to the 
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question. 

Go ahead. 

A Congress had available to it the Surgeon 

General's reports. They also had, as we discussed, 
available to it in a variety of other opinions and 
claims about, among other things, the state of the 
scientific literature on the health effects of smoking 
and they made their decision based on their balance of 
those different voices. 

Q Indeed, what they decided was that they would 

neither uphold nor deny in its entirety either the 
side that wanted more regulation of tobacco or the 
side that wanted less, correct? 

MR. MC CONNELL: Object to the 

characterization contained in that 
question. 

A Could you repeat the question? 

Q Well, you've written an article on the politics 

involved in regulating abortion; have you not, sir? 

A Could you identify the specific article? 

Q I will get to that in a second. Do you remember 

saying that the political solution that was reached 
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1 was one that took into account pluralistic views and 

2 neither upheld nor denied either in its entirety the 

3 views of one side or the other? 

4 A That's consistent with my view of the matter so 

5 it wouldn't surprise me if I said that. I should note 

6 that the issues there were very complex and highly 

7 contested moral views, neither views on which there 

8 was a strong scholarly consensus about within the 

9 bioethics literature nor views on which there was a 

10 strong scientific consensus. 

11 Q And surely in 1965 when Congress was dealing 

12 with this, isn't it fair to say, based on what you 

13 know, that it wasn't being looked at as a moral issue 

14 by Congress or the public. It was being looked at as 

15 a political issue, how do we deal with this? 

16 A I don't know what was in the mind of Congress. 

17 Q You've made no study of what was available to 

18 Congress other than the smoking and health report from 

19 the Surgeon General? 

20 A I know something about the background of this 

21 legislation having read some history on the matter, 

22 but I don't know specifically what documents 

23 individual Congressmen or Congresswomen consulted nor 

24 their staff, no. 

25 Q So that you don't believe that Congress or the 
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1 government had been advised or understood as of 1965 

2 when the government was acting that cigarettes may 

3 create a dependence? 

4 A The term used in the Surgeon General's report 

5 was "habituation." Congress certainly had that. They 

6 also had, as I mentioned, people including some 
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7 scientists, including the cigarette industry denying 

8 that cigarettes were addictive, denying even the 

9 health effects saying that there was some evidence of 

10 the relationship but denying that there was a causal 

11 relationship. So they had that sort of information 

12 available to them. They had those kinds of voices 

13 speaking to them. 

14 MR. WEBER: Move to strike. 

15 Q My question was whether Congress had in front of 

16 it at the time it was considering this legislation 

17 information that cigarettes may create dependence. 

18 Did they have that information? 

19 A Yes, I believe they had such as that. They also 

20 had information claiming that was not the case. 

21 Q So they not only had information on habituation, 

22 but Congress knew about dependence and the government 

23 knew about dependence, correct? 

24 MR. MC CONNELL: Objection. He's 

25 asked and answered that a number of times. 
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1 Q Go ahead, sir. 

2 A To say they knew about it is, I think, a bit of 

3 a mischaracterization. They had information surely 

4 from some sources arguing that the nicotine in 

5 cigarette smoking created drug dependence. I'm sure 

6 they had lots of comments from the other side, 

7 particularly from people who wanted to be able to 

8 continue to sell cigarettes with a minimum of 

9 restrictions, claiming that nicotine was not the cause 

10 of drug dependence. 

11 Q But at least Congress had information in front 

12 of it claiming it did create a drug dependence; did 

13 they not? 

14 A I have every reason to think that was true. 

15 Q And with all of that information. Congress 

16 decided to put in place the regime we have been 

17 talking about in Exhibit 10, correct? 

18 A That's correct. 

19 Q And that regime allowed cigarettes to be sold 

20 and allowed them to be smoked, correct? 

21 A Yes. 

22 Q Congress was aware when it passed that statute 

23 of the state of the art on smoking and disease as of 

24 that time, correct? 

25 A I think we have covered that. They had, as I 
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1 said, a variety of different forms of evidence and 

2 kinds of comments about what the nature of that was. 

3 There were people who claimed, as the Surgeon General 

4 did, that it caused lung cancer and other diseases. 

5 There were others who claimed that the causal 

6 connection was not proven. 

7 Q So Congress decided that, even despite what the 

8 Surgeon General said were the dangers, it was going to 

9 allow commerce in the product, correct? 
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10 MR. MC CONNELL: Objection. 

11 A As far as I know, that's what they decided, yes. 

12 Q And given that congressional decision that, even 

13 in spite of what the Public Health Service said the 

14 dangers were, cigarettes could be sold, was it morally 

15 permissible for the cigarette companies to say, in 

16 view of what Congress has passed, "We'll continue to 

17 offer this product for sale to adults"? 

18 A To the extent that the industry was properly 

19 vigilant in making sure its product wasn't harmful, to 

20 the extent that it was open and sharing all the 

21 relevant scientific and other kinds of information 

22 that it had that would go to the question of public 

23 health, to the extent that product was not, in fact, 

24 addicting, to the extent that the product wasn't, in 

25 fact, picked up by people before the age of maturity, 
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1 that industry would be morally justified or morally 

2 permitted to produce and sell a product. 

3 Q Well, there are lots of products that are sold 

4 that have risks with them; are there not. Professor? 


5 

A 

Yes . 


6 

Q 

Is it morally permissible to 

sell alcohol? 

7 

A 

I believe it is. 


8 

Q 

Even though some percentage 

of the people are 


9 going to die from its usage? 

10 A That's a sort of risk that we have made a 

11 collective judgment on that alcohol can be used 

12 responsibly and in a controlled fashion without 

13 harming the people who use it, without harming in a 

14 significant way more than a small percentage of its 

15 users. We tried to erect public policy to try to keep 

16 that harm to a minimum. Other countries have made 

17 other judgments about how strictly to control alcohol 

18 or the negative effect of alcohol. 

19 Q So the mere fact that a product may have risks 

20 to it doesn't mean that it can't be morally 

21 permissible to sell it, correct? 

22 A The mere fact in and of itself that a product 

23 may carry some risks doesn't disqualify it as 

24 something that could be sold as a matter of moral 

25 permissibility, that's correct. 

352 


1 Q The fact that cigarettes may have some risks 

2 with them doesn't control whether it's morally 

3 permissible to sell cigarettes or not, does it? 

4 A In and of itself it wouldn't be the only factor, 

5 but part of it would depend on the nature of the risks 

6 and the seriousness of the risks. What percentage of 

7 users would experience the risks? How many lives are 

8 lost, shortenend or otherwise threated by the use of 

9 the product? 

10 There are some products that we might imagine 

11 that ought never be permitted to come to market, 

12 products that are virtually guaranteed to harm a large 
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13 share of their users. I think society would be unwise 

14 to allow such products to market. I think it would be 

15 morally wrong for someone to manufacture and sell such 

16 products, yes. 

17 Q Is it morally wrong to manufacture and sell hand 

18 guns? 

19 A Police need hand guns. I think it's important 

20 that they be available. 

21 Q Is it morally wrong to manufacture and sell hand 

22 guns to people in the public who want one? 

23 A I haven't done a careful study of how many 

24 people use hand guns responsibly and how many use them 

25 irresponsibly. I myself do not own a gun, but I 
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understand there are people who believe you can do it 
and have it be not harmful. So I don't feel prepared 
to give an opinion on that. 

Q Never done that analysis? 

A Never done that analysis, no. 

Q You know a substantial number of people die each 

year from hand guns? 

A I do. 

Q And that isn't enough information for you to 

make a judgment whether hand guns would be morally 
permissible or not? 

A We know a substantial number of people die from 

automobiles. We want to design a public policy that 
asks what social good or function products serve, 
whether, in fact, it can be used by the overwhelming 
majority of its users in a safe fashion, and we make a 
judgment based on those kinds of factors. 

Q So that, again, with respect to the case of hand 

guns, the fact that harm and injury is caused doesn't 
control the judgment of whether or not the manufacture 
is morally permissible? 

A It depends on the extent. We have gone over 

there are a variety of factors. It would be an 
all-things-considered judgement. It depends on the 
extent of the harm, what percentage of users are 

354 


1 likely to use it in a harmful fashion, what percentage 

2 are likely to gain some authentic and valid benefit 

3 from it and a variety of other factors. It's an 

4 all-things-considered judgement. 

5 Q It's an all-things-considered judgement with 

6 lots of competing values at issue? 

7 A Yes. 

8 Q In our society the way we typically resolve 

9 those is we resolve those through the Democratic 

10 process, correct, sir? 

11 MR. MC CONNELL: Objection. 

12 A I think that's how they ought to be resolved. 

13 Q And at least in this case, the way the 

14 Democratic process resolved it was to authorize and 

15 allow the sale of cigarettes in the economy and allow 
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16 people to continue to smoke, correct? 

17 A That's what Congress decided. 

18 Q Had Congress been told in 1965 that cigarettes 

19 were addictive, do you know what they would have done 

20 differently? 

21 Before you start, if Congress had been told in 

22 1965 that cigarettes were addictive, do you know what 

23 they would have done differently? And I emphasize the 

24 word "know." 

25 A I think it's reasonable to say that had they 
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1 known cigarettes were addictive, they might well have 

2 taken a different response policy. No one can know 

3 with certainty exactly what differences would have 

4 emerged. 

5 Q And you certainly don't know, correct? 

6 A I certainly don't know and I don't know how 

7 anyone could know, although we do have statements of 

8 public figures such as former President Carter and 

9 Secretary Califano that, had certain things been known 

10 that were, in their beliefs, known to the tobacco 

11 industry, that public policy would have been 

12 different. Didn't pertain to this policy but to later 

13 policy choices. 

14 Q Do you consider former Secretary Califano an 

15 expert at what Congress would or wouldn't have done? 

16 A I think Secretary Califano's views ought to be 

17 respected on such matters. 

18 Q His along with thousands of other people, 

19 correct? 

20 A I think having been former secretary of — I 

21 think it was HEW in those days, his view probably 

22 counts more than others because I suspect he was there 

23 on the inside on some of the conversations. 

24 Q Do you know what his record was in passing 

25 legislation that he supported? 
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1 MR. MC CONNELL: I object. That 

2 question is confusing and I think 

3 misstates — 

4 Q Do you know how often legislation supported by 

5 Secretary Califano was passed as opposed to how often 

6 it didn't pass? 

7 A No, I don't know what the percentages would be. 

8 Q Would that be a relevant piece of information in 

9 judging former Secretary Califano's viewpoint about 

10 what Congress would have done? 

11 A No. The issue isn't whether Secretary Califano 

12 would have gotten precisely what he wanted or not. 

13 The issue is, given Secretary Califano's experience as 

14 a policy maker and as an insider in policy 

15 discussions, would Congress have, in fact, come up 

16 with a different policy than the one, in fact, it came 

17 up with. That's a different question from whether it 

18 would have been the one Secretary Califano himself 
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19 might have wished for. 

20 Q Now, you say Congress may well have acted 

21 differently had it been told in 1965 that cigarette 

22 smoking was addictive. Is that fair? 

23 A I think that's a reasonable conclusion. To the 

24 extent that it's reasonable to suppose that Congress 

25 relied on a belief that cigarettes were not 
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particularly addicting, that they might well have made 
a different kind of policy choice, yes. 

Q And you make that statement recognizing that 

Congress had information in front of it at the time 
from the Surgeon General saying it was habituating, 
that it also had evidence in front of it from others 
saying it was habituating and it had evidence from 
others saying it was dependence-producing, correct? 

A Since I wasn't there, I can't say exactly what 

they had in front of them, but I think it is 
reasonable to presume that they had the Surgeon 
General's report with its conclusions and that they 
had a variety of other sources of information, some of 
which would declare that nicotine is, in fact, 
addictive or dependency-creating, others of which were 
denying that it had any such addictive properties. 

Q Do you equally — 

MR. MC CONNELL: Excuse me. 

Q I'm sorry. Were you done? 

A That's enough for now. 

Q Do you equate the term "drug dependence" or 

"dependence-producing" or "dependence" with 
"addiction"? Are those essentially synonymous terms? 

A According to the 1988 Surgeon General's report, 

by the end of 1964, the World Health Organization, 
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whose definitions were being alluded to, had abandoned 
the distinction between habituation and addiction but 
preferred a less morally-loaded term and referred to 
it as drug dependency. In common, sort of 
nonprofessional language, people would call it 
addiction but I believe the more technical term as of 
'88 certainly was "drug dependence." 

Q More correct term was "dependence"? 

A More technically precise term was "dependence" 

but the common use synonym for it was "addiction." 

Q Now, are you able to state what Congress would 

have done differently had they had that information in 
1965? 

MR. MC CONNELL: Objection. It 

has been asked and answered a number of 
times. 

MR. WEBER: Well, maybe I 

misunderstood. I don't mean to go over old 
ground. 

Q Let me just summarize. Is it correct that you 

can't say what Congress would have done had it had 


http://legacy.library.ucsf .©duAii^kltdiIfbi§a0iO)^industrydocuments.ucsf.edu/docs/fghl0001 



22 that information? All you know is they might have 

23 done something? 

24 A I'm not sure anyone can say with precision 

25 exactly what difference there would have been. It's 
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1 what philosophers call counter-factual. If pigs could 

2 fly, the world would be different. Pigs don't fly so 

3 we don't know what the difference would be. 

4 Congress didn't have certain kinds of 

5 information in '64, it appears to me, that might have 

6 contributed to the making of a better public health 

7 policy in relation to cigarette smoking. I think that 

8 one can say that. 

9 I think one can also say that on the whole the 

10 country is better off and Congress is better off and 

11 better informed if it knows everything that is 

12 relevant. 

13 Q Now, do you think Congress should have done 

14 something different in 1964, 1965? 

15 A I can't second-guess Congress. I can only look 

16 at what they appear to have been exposed to and what 

17 forces were at place in the general policy debate and 

18 what things they may not have known and what things 

19 were regarded as common knowledge in certain respected 

20 circles and knowledgeable circles that were not shared 

21 with Congress. So it's reasonable to presume, it 

22 seems to me, that the outcome could well have been 

23 different. 

24 Q Put aside presumption because in a court of law 

25 we don't operate on evidentiary presumption from 
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experts. I want to talk about what you think you can 
opine on. 

Let me see if I understand here. You say you're 
not second-guessing the decision Congress made, 
correct? 

MR. MC CONNELL: I'm going to 

object to your preliminary statement as a 
misstatement. 

But go ahead. 

Q You've stated that you're not second-guessing 

the decision Congress made in 1965, correct, sir? 

A Well, I'm not sure what you mean by 

"second-guessing." 

Q I'm using your term. Did you understand it when 

you used it a minute ago? 

A (Nods affirmatively.) Do I think had they known 

everything that there was to be known things might 
have come out differently and that that would have 
been a better policy? I do think that is the case. 

Do I put myself in, you know, the place where I tell 
Congress what it ought to have done? No, I wouldn't 
second-guess Congress in that way. 

Q You don't quarrel with their conclusion in 1965 

being an appropriate political conclusion? 
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25 A Given what was before them, given my commitment 
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to the Democratic process, I don't quarrel with that. 

Q Now — 

A I don't quarrel with their exercise of their own 

responsibilities. 

Q And you don't know what they would have done to 

make a better policy if they had had this information 
on dependence or addiction? 

A No one can know with precision but it certainly 

seems reasonable, it is my judgment, that had they 
known other additional relevant facts about, for 
example, the addictive nature of nicotine and had they 
known that there was, in fact, within the tobacco 
industry views about this that would support the 
addictive nature of nicotine, that they might well 
have made a different kind of policy judgment. 

Q My question is, you don't know what Congress 

would have done had it had information on dependence 
and addiction. Is that fair? 

MR. MC CONNELL: Object. This has 

a number of times been gone over, the same 
question and the same answer. 

A I really do think I tried to answer that 

question before, Mr. Weber. 

Q Okay. You also say you can't say with precision 

what they would have done but that they would have 
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1 made a better policy. What I want to do is follow 

2 that up. 

3 Put precision aside for a moment. Do you have 

4 an opinion what Congress would have done to make a 

5 better policy if it had had information in front of it 

6 at the time that cigarette smoking could produce 

7 dependence or addiction? 

8 MR. MC CONNELL: Same objection. 

9 A I will venture a response. My opinion is that 

10 good public health policy making, and that is what 

11 about which I will have expert opinions, is benefited 

12 by an openness, an access to all relevant information. 

13 To the extent that information affects the decision, 

14 then I would have expected and hoped that if it 

15 weren't for the additional information that Congress 

16 should have been presented with, that their decision 

17 probably, probably would have been effected by that 

18 additional information. 

19 Q And do you have any opinion on how it would have 

20 been affected, what they would have done better? 

21 A I think I have answered. I tried to answer that 

22 question. 

23 Q The answer is you don't know? 

24 A I think no one can know with precision. I think 

25 the world would be different if pigs could fly, but no 
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1 one knows what exactly it would be. 

2 Q Do you know without precision what they would 

3 have done? 

4 A I would have expected probably a harder look at 

5 the availability of cigarettes, perhaps a stronger 

6 warning, a lot of possibilities, but I'm not a 

7 Congressman. I couldn't tell you what they would have 

8 or wouldn't have done precisely. 

9 Q The fact of the matter is, is it not. Professor, 


10 

that 

in 1988 the Surgeon General issued a report 

11 

concluding that cigarette smoking was 

addictive? 

12 

A 

That's correct. 


13 

Q 

The report went on for hundreds 

of pages. 

14 

correct? 


15 

A 

I don't know its precise length 

but it was an 

16 

extensive report. 


17 

Q 

You have not read it? 


18 

A 

I have not read the full report 

. 

19 

Q 

Have you read the executive summary? 

20 

A 

Yes, I have. 


21 

Q 

So in 1988 the Surgeon General ; 

produced that 

22 

report and that gained a great deal of public 

23 

attention, didn't it? 


24 

A 

I believe it did. 


25 

Q 

Widespread publicity in all the 

media? 
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A To the best of my recollection, that's true. 

Q And that report went to Congress? 

A It was a report of the Surgeon General to 

Congress, so that's where it should have gone, yes. 

Q The fact of the matter is, with that information 

from the Surgeon General him or herself — I forget 
who the Surgeon General was then — Congress didn't 
change its basic policy determinations with respect to 
the manufacture and sale of cigarettes, did it? Can 
you answer that "yes" or "no"? 

A Well, actually a "yes" or "no" answer would be 

misleading. 

Q Okay. You can't answer it "yes" or "no"? 

A I will be very glad to answer the question. 

Q Can you answer it "yes" or "no", sir? 

MR. MC CONNELL: He's told you 

that he couldn't. Bob. 

MR. WEBER: Well — 

MR. MC CONNELL: He said it can't 

be answered "yes" or "no" or it would be 
misleading. That means he's not going to 
give misleading answers. 

Q Did Congress, after receiving the 1988 Surgeon 

General's report, substantially alter the regulatory 
regime it had created in 1965 with respect to 
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1 cigarette sales, labeling and advertising? 

2 MR. MC CONNELL: Objection. 

3 A The regime had already been substantially 

4 altered. 

5 Q My question is, did Congress, after having 

6 received the 1988 Surgeon General's report which 

7 concluded that cigarette smoking was addictive, 

8 substantially alter the regulatory regime that had 

9 been in place with respect to the sale, manufacture, 

10 labeling and advertising of cigarettes? 

11 MR. MC CONNELL: Objection. 

12 A I have answered your question. The regime in 

13 1988 was actually quite different from the regime, 

14 regulatory regime, in '65, '66 already. 

15 Q I didn't ask that question. My question was, 

16 there was a regime in place prior to the announcement 

17 of the 1988 Surgeon General's report, correct? 

18 A Yes. 

19 Q Did Congress change that regime, that regulatory 

20 and statutory regime, in any substantial, material way 

21 after it received the 1988 Surgeon General's report 

22 concluding that cigarette smoking was addictive? 

23 A Since a "yes" or "no" answer would be 

24 misleading, I would be happy to answer your question 

25 if you would like me to give a full and complete 
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1 answer. 

2 Q So do you know what legislative action was taken 

3 in Congress upon receipt of the 1988 Surgeon General's 

4 report, sir? 

5 A Would you like me to give a full and complete 

6 answer? 

7 Q My question is, do you know what Congress did? 

8 A I'm offering to give you a full and complete 

9 answer if you want it. 

10 Q Can you answer "yes" or "no" whether or not you 

11 know what Congress did? 

12 A I have offered to give you a full and complete 

13 answer. If you would like that, I would be glad to 

14 give it to you. 

15 Q Do you know whether the Cigarette Labeling and 

16 Advertising Act was amended in 1988? 

17 A I will make the same offer if you would like. 

18 Q Do you know whether it was amended? 

19 A If you would like me to talk about what was the 

20 tightening of laws between '64, '65, '66 and '88, we 

21 can talk about that, because the regime, the 

22 regulatory regime, changed quite dramatically. What 

23 happened directly after the '88 report is very much a 

24 function of what happened in the intervening years. 

25 Q Let's talk about what happened after the '88 
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1 report. Do you know whether, after the '88 Surgeon 

2 General's report arrived at Congress, the Cigarette 

3 Label and Advertising Act was amended? 
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A I think I have answered your question. 

Q No, you haven't. You have said that it was 

amended before then. We'll talk about that in a 
minute. Right now I want to know what happened after 
the '88 report. Was it ammended? 

A I think I have given you my answer to that 

question. 

Q Professor, I assure you you have no statement on 

the record of any stripe as to what Congress did or 
did not do after receipt of the 1988 report. 

Do you know whether Congress in 1988, after 
receipt of the report, amended the statute? 

MR. MC CONNELL: I object and 

instruct him not to answer. 

MR. WEBER: Jack, he hasn't 

answered that question. 

MR. MC CONNELL: Bob, I mean, I 

don't want to get argumentative with you. 
You obviously can ask a question a number 
of different ways. What you're getting is 
the same answer from the doctor, though, 
in a number of different ways. So that 
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you're asking the question and he's giving 
you that same answer. I can't change his 
answer. You can't change his answer. The 
rules don't allow you to continue to ask 
the question again and again. 

MR. WEBER: I can't force you not 

to give that instruction, okay? 

MR. MC CONNELL: True. 

MR. WEBER: I just want you to do 

it in all fairness. Jack, realizing that he 
keeps talking about what happened before 
'88. I want to talk about what happened 
after '88. 

MR. MC CONNELL: No, let's be 

precise on the record, seeing you said 
that. You have asked him whether he can 
give you a "yes" or "no" answer in response 
to that question. He said to you, "No, Mr. 
Weber, I cannot give you a "yes" or "no" 
response because it would be misleading." 
You asked him the same question again. He 
said, "My same answer applies. If you 
would like —" and he offered you at least 
four or five times "— a complete answer to 
your question, I would be glad to give it." 


369 


1 And then you went on to another question. 

2 So, in fact, his answer has been, "I 

3 am willing to answer your question if you 

4 do not limit my answer to a "yes" or "no". 

5 I cannot do it "yes" or "no"." He's told 

6 you that. We can all wish that he could 
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but he said he can't. 

MR. BERNICK: I'd like to make a 

statement for the record. 

MR. MC CONNELL: Let me finish. 

That's why my instruction is only 
based on the fact that the same question 
always prefaced by, "Can you give a "yes" 
or "no" answer," and his answer is, "No, I 
cannot because it would be misleading," has 
been consistent over time. 

So my instruction is just that at 
this point, now after four or five times of 
him saying the same thing, I believe it's 
become oppressive. 

MR. BERNICK: I would like to make 

a statement on the record on behalf of my 
client about the nature of the witness' 
answers and some of the instructions that 
have been given, and I don't mean to call 
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counsel's good faith into question at all. 
It's how the record reads. 

Throughout the last day there have 
been a whole series of areas in which the 
witness has proffered non-responsive 
answers and has been pressed to give 
responsive answers, and I'm willing to 
assume that it's due to the witness not 
appreciating the precise scope of the 
question. I'm not saying that anyone has 
been evasive here. It's the way the 
deposition has gone. 

At the present time I think that 
there are a whole series of areas in which 
it is impossible to determine the factual 
knowledge this witness has, and to the 
extent that these instructions stand and 
this practice continues, there is no way 
that I can meaningfully conduct an 
examination of this witness or that my 
client can determine what to do in response 
to this witness' testimony. It's an 
emerging pattern during the course of the 
deposition and I think all we're doing is 
creating the necessity to proceed with a 
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further continued deposition of this 
witness when we can find out what it is 
that he knows. 

MR. WEBER: Let me try this 

question one more time. Jack, and see if I 
can break the log jam here, or at least 
make clear what the professor's position 
is . 

Are you able to respond to questions about what 
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10 Congress did in 1988 up through 1996 on the subject of 

11 tobacco regulation and legislation without telling me 

12 what Congress did in other years? Are you able to do 

13 that, sir? 

14 A I think as a part of my understanding of issues 

15 I wish to place things in context, and I would often 

16 be uncomfortable answering specific questions without 

17 an effort to place things in context. That's how I 

18 work and that's how I prefer to continue to work. 

19 Q So that if I ask you again did Congress in 1989 

20 amend the Cigarette Labeling Act, your position 

21 continues to be you can't answer that "yes" or "no"? 

22 A That's my continued position. 

23 Q Okay. 

24 MR. WEBER: Why don't we take a 

25 few minutes now. It's 10:30. 
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(Recess taken.) 

Q At some point. Professor, after the initial 

passage of the Cigarette Labeling and Advertising Act 
Congress amended the Act; did it not? 

A I know that they have made amendments, yes. 

Q And at some point Congress passed a scheme of 

rotating warnings, correct? 

A Yes. 

Q Do you recollect when that occurred? 

A I don't recall the precise year, but if you 

would like to show me the documents, I would be happy 
to look at it. 

Q I'm asking whether you know. 

A I don't remember the precise year. 

Q Do you know whether it was before or after the 

issuance of the 1988 Surgeon General's report? 

A To the best of my recollection, it was before 

the issuance of the '88 report. 

Q And Congress put in that alternating warning 

legislation to reflect ongoing information it was 
receiving from the public health community, correct? 

A I'm sure Congress had many different 

considerations that it weighed in choosing to take 
that particular form of legislative action including 
information from the public health community but also 
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1 including other points of view. 

2 Q So Congress has shown a willingness to amend the 

3 substance of the warning labels that it requires by 

4 law, correct? 

5 A That's a generalization. The fact is Congress 

6 has — 

7 Q Has done it? 

8 A — on one occasion changed the nature of the 

9 warning labels. 

10 Q Now, subsequent to the issuance of the 1988 

11 Surgeon General's report, did Congress ever legislate 

12 a warning that dealt with the subjects of habituation. 
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13 

dependence, addiction? 



14 


MR. MC CONNELL: 

What 

was the 

15 


first part, "subsequent" 

? I'm 

sorry. 

16 

Q 

Subsequent to the issuance of 

the ' 8 

8 Surgeon 

17 

General's report, did Congress ever 

impose 

or pass a 

18 

law 

requiring warning labels that dealt with the 

19 

subjects of habituation, addiction. 

dependence? 

20 

A 

I don't specifically recall. 



21 

Q 

Do you know? 



22 

A 

I don't specifically recall. 



23 

Q 

Does that mean they may have 

and you 

don' t 

24 

remember or that your recollection 

is they 

didn't do 

25 

it? 

Do you understand the difference there? 
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1 

A 

No. 


2 

Q 

Okay. You may be saying that you have no 

3 

recollection on the subject 

whatsoever or you may ! 

4 

saying 

that the recollection 

you have is that they 

5 

didn't 

do it. 


6 

A 

It's the former. 


7 

Q 

You just don't know? 


8 

A 

I just don't remember. 

I have read this. I 


9 have thought about it. I have integrated it into my 

10 judgments about the relation of information, 

11 scientific relation on public health policy, but I 

12 don't recall specifically at this time, without the 

13 documents in front of me, I don't recall specifically 

14 when that happened. 

15 Q Has the federal government ever banned the 

16 manufacture or sale of cigarettes at any point after 

17 it began receiving these Surgeon General's reports? 

18 A Cigarettes are sold today, so, to my knowledge, 

19 they never had officially banned them. 

20 Q It's still legal? 

21 A Manufacture or sale of cigarettes? 

22 Q Still legal, correct? 

23 A Selling cigarettes in the United States remains 

24 a legal activity, although there are restrictions to 

25 whom it may be sold, particularly to young people. 
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1 Q Has any state passed any legislation attempting 

2 to ban or halt the sale of cigarettes within its 

3 boarders since the issuance of the Surgeon General's 

4 report? 

5 A No. I believe no state has made such a complete 

6 ban on the sale of cigarettes. 

7 Q Do you know whether any states ever did ban the 

8 sale of cigarettes? 

9 A To my knowledge, that has not happened in the 

10 United States. 

11 Q There never has been that kind of prohibitionist 

12 mentality against smoking to your recollection? 

13 MR. MC CONNELL: Would you repeat 

14 that? 

15 Q There never has been that strong a 


http://legacy.library.ucsf .©duAii^kltdiIfbi§a0iO)^industrydocuments.ucsf.edu/docs/fghl0001 



16 prohibitionist mentality against smoking as you 

17 recollect? 

18 MR. MC CONNELL: Objection. 

19 A May I restate what I think your question is? 

20 Are you asking that about the state legislators when 

21 you refer to a prohibitionist mentality? You're 

22 talking about the action of state legislators? 

23 Q Yes. 

24 A State legislators have not taken a 

25 prohibitionist stance against cigarettes, that's 
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1 correct. 

2 Q And the federal government taxes the sale of 

3 cigarettes, correct? 

4 A Yes. 

5 Q Is it — 

6 A The federal government does. 

7 Q Is it morally permissible for the federal 

8 government, knowing what it knows, to tax the sale of 

9 cigarettes? 

10 A Could you explain to me what you mean by the 

11 question? 

12 Q Yes. What I mean is, speaking to you as a 

13 bioethicist, do you have a view on whether it is 

14 morally permissible for the federal government, in 

15 view of the knowledge it has and the public policies 

16 it has, is it morally permissible for that government 

17 to tax the sale of cigarettes and make a profit on 

18 their sale? 

19 A I think I understand the question. It is the 

20 case that if there is an activity that is, through the 

21 Democratic process, deemed legal to engage in, as the 

22 sale of cigarettes currently is legal, taxes attached 

23 to that product, which, in fact, given traditional 

24 market forces, reduce somewhat the consumption of the 

25 product, especially the consumption of the product by 
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1 that group you most desire to reduce consumption 

2 among, that is, youth, then it is not only morally 

3 permissible, it is probably a good moral idea to have 

4 taxes on the product. 

5 Q Was the term you used earlier "morally required" 

6 as part of your three-step analysis? 

7 A Yes. 

8 Q Okay. Is it morally required to tax cigarettes? 

9 A That's a public policy judgment and I think — 

10 Q I'm asking as a bioethicist. Is what you're 

11 telling me that that's not within the realm of 

12 bioethics, it's a policy issue, because, if so, I will 

13 just move to something else. 

14 A Bioethics touches on policy issues. Would you 

15 ask your question again? 

16 Q Is it morally required for the federal 

17 government to tax cigarettes? 

18 A I don't think it's ever morally required to. 
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19 quote, tax anything, but is it morally permissible? 

20 Does it have morally desirable consequences to have 

21 taxes on cigarettes that discourage consumption in 

22 general but particularly discourage consumption among 

23 young people? Yes. 

24 Q Is it your position that taxes on the sale of 

25 cigarettes especially reduce consumption among young 
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1 people? 

2 A To the best of my knowledge, and as I recall 

3 from some of the documents I have read, I believe that 

4 to be true, yes. 

5 Q And data shows that happens even with a five 

6 percent increase, doesn't it. Professor? 

7 A I know that economists who study such things 

8 talk about such concepts as elasticity, so one would 

9 expect even, you know, small increases in taxes might 

10 have some measurable impact so long as it translates 

11 into difference in retail prices. If it doesn't 

12 translate into difference in retail prices, then I 

13 wouldn't expect it to have an economic impact on the 

14 behavior of consumers. 

15 Q But from the data you've studied, cigarette 

16 sales at retail are affected by changes in price? 

17 A Relatively small. So far as I know, cigarettes 

18 respond like other commodities in that they are 

19 sensitive to changes in price, though I believe in 

20 some of the reading I've done for this there is some 

21 opinion among experts, perhaps even company documents, 

22 that cigarettes may be somewhat less — I'm not sure 

23 of the economically-precise term, but you can raise 

24 the price of cigarettes by a certain factor and see 

25 less of a drop in consumption than you could do to 
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1 certain other commodities. It's a little less 

2 sensitive to retail price but probably more sensitive 

3 than some. 

4 Q You are not an expert on this issue? 

5 A I'm simply describing some of the things I 

6 recall reading. 

7 Q You're a conduit for what somebody else wrote on 

8 that subject? 

9 A "Conduit" implies there is nothing between the 

10 ears. I thought about it and reflected on its 

11 significance, but, yes, I'm simply reporting what I 

12 recall reading. 

13 Q And what you do recall reading is that when 

14 prices are increased and it goes through retail, 

15 consumption does go down, particularly among younger 

16 people? 

17 A Yes. That's what I recall from the documents 

18 I've read. 

19 Q Do you know that the State of Mississippi taxes 

20 the sale of cigarettes? 

21 A I know that almost all states tax the sale of 
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22 cigarettes and I presume Mississippi does, but I don't 

23 have specific knowledge of that. 

24 Q You don't have any information about what 

25 Mississippi knows or believes or understands about the 
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economics of taxing cigarettes? 

A I would expect that they have access to the same 

kinds of experts who could give them the same sorts of 
information that companies have, that retailers have 
and that I have been reading. So I would expect them 
to have access to that kind of information. 

Q So you would expect Mississippi to know if it 

increased taxes on the sale of cigarettes, it would 
reduce consumption? 

A I would expect them to know that, yes. 

Q Is it morally permissible for Mississippi to 

conclude that it will not increase taxes beyond where 
they are on cigarettes even though it knows that by so 
doing it is foregoing an opportunity to decrease 
consumption? 

MR. MC CONNELL: I'm just going to 

object to some of the presumptions that are 
contained in the question that may or may 
not be true. 

Q Do you understand the question, sir? 

A I think so. Would you mind repeating it? 

Q Let me come at it again. 

A I want to get it right. 

Q Assume that Mississippi has the knowledge that 

you believe it does, that is, by increasing taxes you 
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1 decrease consumption of cigarettes, correct? 

2 A I understand that assumption. 

3 Q Assume that Mississippi has that knowledge like 

4 you assume it and other states have. Is it morally 

5 permissible for Mississippi to conclude that it will 

6 not increase taxes on cigarettes beyond their current 

7 level even while it possesses that knowledge? Is that 

8 a morally permissible decision? 

9 A With the assumptions that you stipulated, I 

10 think it is a morally permissible decision. It is, I 

11 think, more morally desirable to increase the taxes on 

12 cigarettes, but that's a decision to be reached 

13 through the Democratic process, and Mississippi, like 

14 all other states and the federal government, are run 

15 by Democratic process. 

16 Q And the issue of taxes isn't unique to 

17 cigarettes. Fair enough? 

18 A That's correct. 

19 Q Generally governments are reluctant to raise 

20 taxes, correct? 

21 A That's been generally true, although there are 

22 occasional exceptions when people think that the 

23 purpose for which the taxes are being raised is a good 

24 one. Yes, governments shouldn't raise taxes unless 
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25 they have good reason to and that the population, the 
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governed, agree. 

Q Do you believe that Mike Moore, the Attorney 

General for the State of Mississippi, is morally 
required to advise the state that it should raise 
cigarette taxes? 

A Well, first of all, I doubt that an Attorney 

General of the state is in much of a position to 
decide the state's tax policy, but if he were 
asked his opinion, I think he should certainly say 
that if the State of Mississippi makes the judgment 
that it is important for the state for the purpose of 
public health to raise taxes on cigarettes so as to 
discourage its consumption more broadly but 
particularly among young people, then he morally ought 
to make such a statement to the state legislature. He 
ought to convey that view. He certainly should 
respond that way if asked. 

It would be a morally good thing if he 
volunteered that view but I don't know enough about 
what the legislative, judicial and administrative 
arrangements are in the State of Mississippi to say 
whether or not the Attorney General of the state is 
the person in the position to have the primary 
responsibility to do that sort of thing. 

Q Do you know that the Attorney General, among his 
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1 duties, has a duty and an obligation to suggest to the 

2 legislature changes in law when needed? 

3 A That sounds reasonable to me. I don't know that 

4 to be a fact, but it sounds reasonable. 

5 Q Let's assume for a minute that Attorney General 

6 Moore has not recommended to the legislature that it 

7 increase the cigarette tax. In that assumption, has 

8 he acted in a morally-permissible fashion? 

9 A Again, it depends very much on the relationship. 

10 If he were a public health official, knew all the 

11 facts here, was convinced of the health dangers of 

12 cigarettes, knew about the relationship of retail 

13 price to consumption especially among young people and 

14 felt that there was some hope of actually effecting a 

15 change, then I think that public health official 

16 really is in a position where they ought to speak out 

17 about it. They ought to at least convey that 

18 judgment. 

19 We are not morally obliged to do that which we 

20 know to be utterly futile. If that official, whose 

21 heart I do not know, made a judgment that such a 

22 proposal would go nowhere because of other political 

23 factors in the state, then I don't think he would have 

24 a moral obligation to make such a claim, but I don't 

25 know Mr. Moore. I don't know the politics of the 
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1 State of Mississippi. 

2 Q Do you believe any officials in the State of 

3 Mississippi are morally obligated to call for an 

4 increase in the tax on alcoholic beverages? 

5 A That's a public policy judgment. Alcohol has 

6 very widely-accepted uses that are not harmful to the 

7 customers, and so one must make a balancing judgment 

8 between those who use alcohol for purposes which are 

9 beneficial to themselves and not harmful in the 

10 long-term to themselves or others. You have to take 

11 into account how many people are going to be 

12 devastated by alcohol, and there will be some. You 

13 have to take into account how accessible you make it 

14 to young people, how much damage they may or may not 

15 do to themselves. You weigh all these things together 

16 and you look at the Democratic process and how the 

17 people of the State of Mississippi would feel about 

18 raising this particular kind of tax for these purposes 

19 and you make your political judgment. 

20 Q Is it morally permissible for the State of 

21 Mississippi to sell cigarettes? 

22 A Do you mean merchants in the State of 

23 Mississippi or do you mean the state per se? 

24 Q The state. Is it morally permissible for the 

25 state in any state institution, state building. 
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1 whatever, is it morally permissible for the state to 

2 sell cigarettes? 

3 A This is a complex question of business ethics, 

4 of government ethics, areas in which I don't regard 

5 myself as particularly an expert, but I will try to 

6 venture an answer if you want me to. 

7 Q Put it in this context, if you would. Professor. 

8 Here we have the State of Mississippi filing a lawsuit 

9 saying that these companies have behaved improperly, 

10 saying that there is an extraordinary health toll to 

11 the State of Mississippi from the use of these 

12 products, fully informed of all of the information in 

13 the Surgeon General's reports. 

14 So we have a state that has taken those public 

15 positions and a plaintiff in this case, an Attorney 

16 General, who we all know has been very forceful on 

17 those issues. 

18 Now, given that, is it morally permissible for 

19 the State of Mississippi itself to be a seller of 

20 cigarettes? 

21 MR. MC CONNELL: I'm going to 

22 object to the form of the question and for 

23 the number of the statements that are 

24 contained therein that are not actually 

25 based in fact, and I'm not even sure the 
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1 question can be answered properly. 

2 But go ahead, doctor. 

3 A Let me take it in pieces because I think it 

4 needs to be taken in pieces. It would be wrong for 

5 the state to sell cigarettes to 12-year-olds just as 

6 it would be wrong for anybody to do that. 

7 Q That's wrong for everybody? 

8 A We agree with that. 

9 Q Let's talk about adults. 

10 A To the extent that the sale of cigarettes is 

11 generally lawful, I think the vendors of cigarettes 

12 are not committing a moral offense, that it is morally 

13 permissible for the vendor of cigarettes to sell 

14 cigarettes. There are other caveats I would want to 

15 make, but you heard them before. To the extent it's 

16 regarded as a free choice, it's an informed choice. 

17 You put all those things together and you make a 

18 judgment. 

19 Q And it's lawful for the State of Mississippi to 

20 sell and it's morally permissible for the State of 

21 Mississippi to sell cigarettes? 

22 A It's not something I would recommend to them but 

23 I do not see that they commit a grave moral offense 

24 doing it. 

25 Q Nor do the companies that do the same thing, 
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that is, sell cigarettes? 

A The companies that make judgments that, all 

things considered, they will make cigarettes available 
to adults, I think, do not commit a moral offense. 

Q Let me come at this a different way. Professor. 

You understand enough about business, I take it, 
to understand that corporations have duties to their 
shareholders? 

A I understand that corporations have a duty to 

their shareholders, yes. 

Q And any decisions corporations make have to take 

into account the best interests of the shareholders? 

A I'm aware that corporations must be responsive 

to the interests of shareholders, yes. 

Q You don't know the nature or the extent of those 

legal duties, though, to be fair? 

A I am not an expert in those legal duties. I 

assume, though, that among the duties corporations 
have, they have them to shareholders, they have them 
to employees, they have them to customers, they may 
have them to other groups or agencies as well. 

Q And you understand that when people invest in 

companies, they are investing to make a profit 
long-term unless they have got a strange economic 
incentive working? 
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1 MR. MC CONNELL: I'm going to 

2 object. 

3 Go ahead. 
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A I am not a skilled investor, but I know enough 

about basic economics and about human motivation to 
agree that when people invest in stock, they mostly do 
so for the desire to make money. 

Q Have you ever owned stock in a tobacco company. 

Professor? 

A I have never owned stock in any company 

directly. 

Q Do you own any mutual funds? 

A I own a few mutual funds. 

Q Have you ever made an inquiry as to whether any 

of those mutual funds own shares in tobacco companies? 
A I am aware that the fund in which most of my 

retirement money is — and this is something I don't 
know what you're supposed to do in a deposition. Do I 
reveal to you where my retirement dollars are? 


Q 

You don't have 

to, at least 

not at this time 

A 

But is it okay 

to just tell 

you, because, I 

mean. 

it's fine with 

me. 


Q 

It's no problem with me. 


A 

It's something 

called CREF. 

CREF is the 


It's basically for college teachers. College 
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1 Retirement Equities Fund or something, and CREF, I 

2 believe, does hold some investments in tobacco-related 

3 concerns. There was a recent referendum among the 

4 members of CREF, people like me, as to whether to move 

5 out of tobacco funds. I voted in favor of that move, 

6 to the best of my recollection, that is, to move out 

7 of those funds. To the best of my knowledge, the 

8 majority of the holders in CREF did not agree with me 

9 and so that move was defeated. 

10 Q So part of your retirement money, then, is 

11 invested through the mutual fund in tobacco companies? 

12 A That's factually true, but it would be my 

13 preference not to have it be that way. 

14 Q Have you made any effort to determine whether 

15 you could get your money and put it in one of the 

16 so-called politically correct investment funds? 

17 A I do put some money in one, in the Social Choice 

18 Fund, but I don't know whether or not I could take all 

19 of my money out of CREF. 

20 Q How long have you known that some portion of 

21 your retirement monies was invested in tobacco stocks? 

22 A Let me make the point again. I do not directly 

23 invest any money in tobacco stocks. 

24 Q I understand that. 

25 A I invest in this fund which is the universal 
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1 fund basically for university and college teachers and 

2 administrators. 

3 Q Through something like a mutual fund? 

4 A I guess it runs as a mutual fund. I don't know 

5 all the ins and outs of the law here. When I became 

6 aware of it, which was through this referendum, I 
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confess I had thought we weren't invested in tobacco 

8 stocks. When I became aware that we were, as I said, 

9 I voted in this Democratic process within the fund to 

10 divest ourselves of such stocks, but, as I recall, the 

11 result was — fairly recently this happened. I recall 

12 that that move lost. 

13 Q Is it morally permissible. Professor, for 

14 persons who firmly believe that tobacco causes disease 

15 and who believe that the material in the Surgeon 

16 General's reports as gospel, is it morally permissible 

17 for someone with that outlook to invest in tobacco 

18 stocks? 

19 MR. MC CONNELL: Objection. 

20 A I haven't thought through that question very 

21 clearly. That's a question of investment. I would 

22 not want to be in the position. I would certainly not 

23 feel comfortable having all of my retirement income 

24 invested in the tobacco industry exclusively. There 

25 is sort of a doctrine of de minimis in ethics as I 
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gather there is in law, which is, there comes a point 
at which the impact is so tiny that you're better off 
investing your moral energy elsewhere. 

There is also a doctrine that goes by a 
different name but essentially it depends on how 
intimate and close your involvement is with the 
particular activity. There is also a doctrine whether 
this is being done with your sort of full support and 
approval or whether you, in fact, have properly, 
within the procedures that that organization has, 
registered your dissent. All those things, I think, 
come between positions such as mine and those people 
who, in fact, are making heavy investment in tobacco. 

Q I want to move away from your personal situation 

and make it clear that these next few questions don't 
deal with that. I want to talk about somebody who 
directly invests, who buys shares of a tobacco 
company, who has made a choice not to invest in the 
mutual fund which may have some tobacco stock but 
somebody who has made a choice that, "I'm going to buy 
tobacco stock." 

Is that a morally permissible decision for 
either a person or, if it's easier, an institution or 
an entity, is it a morally permissible decision to do 
that when the purchaser of the shares believes that 
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1 the companies he's investing in are causing widespread 

2 disease? 

3 A There is an ongoing debate within the ethics 

4 literature about whether such investment decisions are 

5 morally permissible or not. I haven't come to a firm 

6 conclusion one way or the other, but I think it's also 

7 important to point out that, as far as I understand 

8 it, at least some of the major tobacco producers in 

9 this nation really are — I don't know the correct 
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10 corporate term. "Conglomerate" may not be the right 

11 term, and I don't mean that to be unfavorable — are 

12 also major holders of businesses in other areas, not 

13 just tobacco, such things as food. 

14 Q Well, you understand some are and some aren't, 

15 correct? 

16 A I know of the companies, at least a couple, who 

17 are. I don't know about all the companies. 

18 Q Let's focus on an investment in an institution 

19 that is primarily tobacco, maybe it's got some other 

20 business, but primarily tobacco where the cash being 

21 generated is largely tobacco cash. 

22 Can an institution that believes that tobacco 

23 causes widespread disease make a morally permissible 

24 decision to try to make money on that business by 

25 investing in it? 
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A As I said, there is really a lively debate 

within the literature of ethics and even, I think, the 
literature of institutional investing some of which I 
have encountered because I work at a university. 

People have very different views about that and I 
don't think there has been anything like a consensus. 

When an institution invests funds for retirement 
purposes, it has duties to invest them in a matter in 
keeping with the purposes of the creation of the fund, 
that is, to assure reasonable retirement for the 
holders in that organization. But some people with 
ethical concerns have said that even if it would mean 
potential inferior returns or for risk, that such 
funds should divest themselves of what they regard as 
socially problematic organizations. And I'm not going 
to stand here and say that a company with many, many 
different kinds of holdings in food, et cetera, is for 
that reason a morally problematic institution. 

Q Let me ask it this way. Is it morally 

permissible for the State of Mississippi through one 
or more of its entities to invest in tobacco stocks, 
not through mutual funds but in tobacco stocks? 

A As I said, I think there is not a consensus 

within the ethics literature on that question and I 
simply haven't thought it through well enough to have 
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1 a firm opinion one way or another. 

2 Q Would that be true for any state or is this a 

3 unique-to-Mississippi opinion? 

4 A To the extent that it's the same question for 

5 any state or for any other manager or holder of 

6 retirement funds, I think the answer would be the 

7 same. 

8 Q Now, sir, the American Medical Association has 

9 been involved in smoking and health issues for years; 

10 has it not? 

11 A Yes. 

12 Q The American Medical Association has kept 
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13 up-to-date on the smoking and health debate? 

14 A The American Medical Association, which is a 

15 professional organization, has over the years done a 

16 variety of things with respect to smoking and health. 

17 Q I asked if it kept up-to-date on the debate. 

18 That's all I'm asking now. I don't need a history of 

19 it. 

20 A I understand your question. To say that, quote, 

21 "it's kept up-to-date," it's a pretty diverse, 

22 amorphous entity. I know a bit about the AMA. There 

23 are different commissions, subcommittee councils they 

24 have. They may go by different names, but I'm 

25 particularly speaking of the Council of Ethical 
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Judicial Affairs. The members on that council are 
up-to-date on ethical and judicial matters. I'm not 
sure that the AMA, quote, is up-to-date, but there 
certainly are bodies within the AMA that I would have 
expected to be up-to-date, yes. 

Q And it is and has been the largest professional 

association of physicians in the country, correct? 

A Yes. I believe that's correct, yes. 

Q It's the leading professional association for 

the medical profession? 

A It's certainly the largest. It publishes one of 

the two most important journals, general medical 
journals, in the profession. I'm not actually sure 
today whether even half of all licensed physicians in 
the country belong. It has somewhat ambivalent 
respect with at least many of the doctors in this 
country, but if you're looking for one organization 
that sort of represents the professional interests of 
physicians and that publishes substantial and 
important articles, you would point to the AMA. 

Q Let me mark a document. 

MR. WEBER: Mark that as next in 

order, please. 


(Deposition Exhibit Murray 11 
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1 was marked for identification.) 

2 ----- 

3 Q Professor, can I show you a copy of a letter 

4 that appeared in AMA Medical News on April 6, 1964? 

5 It was actually in JAMA of that date. And it's a text 

6 of a letter that the executive vice president of the 

7 AMA sent to the Federal Trade Commission, and let me 

8 first ask you, have you ever seen that before, sir? 

9 MR. MC CONNELL: Bob, before you 


10 

continue, can I 

just 

ask, is this a 


11 

complete document? 

It's not obvious 

that 

12 

it ends at this 

page 

Is this a complete 

13 

document copy? 




14 

MR. WEBER: 


It is complete. 

Jack, 

15 

and — 
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MR. MC CONNELL: That's fine. You 

can't tell by the last sentence. 

MR. WEBER: — the only thing we 

missed there is where the key punch holes 
are. 

MR. MC CONNELL: But it's a 

one-page document? 

MR. WEBER: Yes. 

MR. MC CONNELL: Thanks. 

Doctor, my question is, have you ever seen this 
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1 before? 

2 A I'm reading it to see if I have. 

3 Q When you've read enough to let me know that, 

4 just let me know. 

5 A I will. 

6 Q Are you able to tell yet. Professor, whether 

7 you've seen that before? 

8 A I certainly am familiar with portions of the 

9 document. I don't recall whether I have actually seen 

10 the whole document before or not. 

11 Q Where do you recollect having seen this before? 

12 A Where do I recollect having seen it before? 

13 Q Or portions thereof. 

14 A I said I have seen portions of it, certainly the 

15 House of Delegates description of the program in the 

16 second column there looks very familiar to me. The 

17 arguments ring a bell as being very familiar to me. 

18 I'm aware of the AMA's stance in the early 1960s with 

19 respect to tobacco and research on tobacco and all 

20 those strike me as familiar. 

21 Q I would like to direct your attention, if I 

22 might, down to the left-hand column, the paragraph 

23 that begins "With respect to." Do you see that, sir? 

24 A I see it. 

25 Q And you've read that paragraph? 
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1 A Let me read it again. 

2 I have read it. 

3 Q Now, what that paragraph contains is a 

4 recommendation to the FTC from the executive vice 

5 president of the AMA to the effect that cautionary 

6 labels on cigarette packs aren't necessary, correct? 

7 A That's what the paragraph says. 

8 Q And the position of the executive vice president 

9 of the AMA at that time was that the health hazards of 

10 smoking had been known for more than ten years and 

11 were common knowledge, correct? 

12 A That is what Dr. Blasingame has written in this 

13 letter of testimony. 

14 Q And if you will continue to the next paragraph, 

15 sir, doesn't Dr. Blasingame also say that cautionary 

16 labeling wouldn't even alert young smokers to risks 

17 that they are not already aware of? 

18 A That's the first line. There is an unfortunate 
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19 key punch right in the seventh line of that paragraph 

20 where he says, "It will not, in —" 

21 Q That would be "our opinion." 

22 A Well, since I don't know what it is, I shouldn't 

23 speculate. Yes, that's how it reads. 

24 Q Now, there were persons, then, obviously, back 

25 in the '60s who felt warning labels weren't necessary 
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as a policy matter, correct? 

A That is correct, and that is what Dr. Blasingame 

appears to be saying. 

Q And Dr. Blasingame has been chosen by members of 

the AMA, through its typical and usual procedure that 
was in place at the time, to have the position of 
executive vice president, correct? 

A Yes, I'm sure that's correct. I don't know what 

the procedures were and it seems to be quite unlikely 
that he would have been chosen for that position based 
on his position on tobacco, but I don't know that 
either to be true or false. 

Q No, I didn't suggest it was because of his 

position on tobacco. What I'm trying to say is, we 
have the executive vice president of the AMA taking 
the position that labels and cautionary warnings 
weren't necessary because it was common knowledge of 
the risk of smoking, correct? 

MR. MC CONNELL: I'm going to 

object. I think that mischaracterizes the 
full document. 

MR. WEBER: Well, it certainly 

mischaracterizes the full document. I did 
not mean to include in my question every 
single thing in this document. 
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1 MR. MC CONNELL: You said it was 

2 for a purpose. You said he said something 

3 for a purpose. I'm saying you're 

4 misstating the entirety of that document. 

5 Q Now, what do you know about Dr. Blasingame? 

6 Anything? 

7 A I've encountered him or his name in some of the 

8 reading I have done. I know that he was an AMA 

9 executive. I know that he took a view like this with 

10 respect to cigarettes and health and labeling. 

11 Without the documents in front of me, I can't say much 

12 more about him. 

13 Q Now, you're not claiming in any way, are you, 

14 that Dr. Blasingame acted in a morally-impermissible 

15 fashion when he expressed this view, are you, sir, 

16 this view on labeling? 

17 A If this is Dr. Blasingame's honest view based on 

18 a reasonable review of the literature available at the 

19 time, which might well have included asking for some 

20 assistance to review it for him or even relying on 

21 secondary sources, if this was his view and he 


http://legacy.library.ucsf .©duAii^kltdiIfbi§a0iO)^industrydocuments.ucsf.edu/docs/fghl0001 



22 expressed it and it was an honest view based on a fair 

23 reading of the evidence, then I have no moral 

24 criticism of it. 

25 Q And would you also agree that Dr. Blasingame, 
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1 when he was writing in 1964, would have both known 

2 more and been more familiar with the state of public 

3 awareness and public knowledge about the potential 

4 risks of smoking than you are as you sit here today? 

5 Do you understand that question, sir? 

6 A Because I think it asks me to compare apples and 

7 oranges, can I ask you to restate it? 

8 Q I saw you have a puzzled look. I want to make 

9 sure I get it as clear as I can for you. 

10 Would you agree that on the subject of what was 

11 the state of public awareness and common knowledge 

12 about potential risks for smoking in 1964, that Dr. 

13 Blasingame is a more reliable source than you are? 

14 A I really don't know if he was or not. I mean, 

15 he was there at the time. He is a physician. Some 

16 physicians are astute consumers of the scientific 

17 literature; other physicians are not. I mean, some 

18 physicians stop reading completely journals the day 

19 they leave medical school. Physician executives may 

20 have less of a reason for staying current with the 

21 medical literature, and not knowing more about Dr. 

22 Blasingame, I simply can't tell you whether he was 

23 also an astute scientist or whether he was basically a 

24 clinician or whether he was basically an 

25 administrator. 
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1 Q You told us yesterday that you do not know and 

2 have not studied and undertaken no study with respect 

3 to the historic public awareness about risks of 

4 smoking, correct? 

5 A I have not undertaken a systematic study with 

6 the primary purpose of surveying all that is known 

7 about public awareness, but I have absorbed a 

8 considerable amount of information on that subject 

9 from a variety of sources. 

10 Q Now, my question was, would it not be fair to 

11 say, based on what we have in front of us right now, 

12 that Dr. Blasingame in 1964 would be a more reliable 

13 source about what was common knowledge in 1964 than 

14 you would? 

15 MR. MC CONNELL: I'm going to 

16 object. It's been asked and answered. 

17 Q Go ahead, sir. 

18 A Well, I mean, since I don't know on what data 

19 Dr. Blasingame is basing this particular opinion, I 

20 can't really say. 

21 Q So that the fact that he was an adult then, 

22 presumably a mature executive vice president of the 

23 largest medical association in the United States and 

24 chose to make comments about the state of public 
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25 awareness in 1964 doesn't give you reason to think 
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that he was a reliable source as to the state of 
public knowledge in 1964, especially as compared to 
you who made no study and was, what, 18 years old at 
the time? 

A I was 18 years old at the time. In 1964 if you 

had asked both of us the question I would give a lot 
more weight to Dr. Blasingame's opinion, but it's not 
1964. It's 1996. And particularly since I am 
completely — well, I don't know enough about what Dr. 
Blasingame actually knew. I don't know whether he was 
a scientist primarily or whether he was a clinician 
primarily or whether he was an administrator 
primarily. I don't know what sources he relied on. 

If he was giving an opinion, and I don't know 
all the reasons for which he gave this opinion, though 
I do know that the AMA in that era was looking for 
support from other organizations and influential 
groups in the country in a fight against what they 
regard as socialized medicine — 

Q Well, you're not saying that he would have said 

something he didn't believe because he thought he 
would get funding in a fight against socialized 
medicine, are you, sir? 

A I don't know what Dr. Blasingame's soul is like 

so I wouldn't make that accusation. I do know that 
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1 the AMA was actively soliciting support from other 

2 organizations in their effort to combat changes in the 

3 medical reimbursement. 

4 Q You don't mean to impugn his integrity as an 

5 individual or the integrity of his opinion, do you, 

6 sir? 

7 A That's correct. I don't mean to impugn his 

8 integrity. I don't know whether his opinion is 

9 correct or not, however, because I don't know on what 

10 he based it. 

11 Q Certainly it wouldn't be ethical to impugn his 

12 integrity without knowing anything more about him or 

13 his circumstances, correct, sir? 

14 A Yes, it would be harsh to judge a person's 

15 integrity or soul based on that, and I'm not doing 

16 that. 

17 Q Now, this letter also speaks about a need to 

18 research more into physiological dependence; does it 

19 not, sir? 

20 A Would you point me to the column? 

21 Q In the middle of the quote about the research 

22 program. 

23 A Yes, I see it. What it says, as I read it, is, 

24 "Questions of constitutional and physiologic factors, 

25 of physiological dependence, and of habituation 
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1 require answers." Then it goes on to say, "Since 

2 smoking may produce a tranquilizing effect as well as 

3 other favorable psychic reactions not so well 

4 identified, these factors need further study in 

5 evaluating the whole matter of the relationship of 

6 tobacco and disease." 

7 Q You don't disagree with those statements, do 

8 you, sir? 

9 A Do you mean today? 

10 Q No, as of 1964. 

11 A Well, it says questions require answers. I 

12 certainly agree with that. Questions always require 

13 answers, and the way the scientific process works is 

14 everything you discover raises additional questions 

15 and you then want to pursue them and try to get them 

16 answered. That doesn't mean that I can't make 

17 reasonable judgments that X causes Y, but it may mean 

18 that I may want to know more things that go on between 

19 X and Y. 

20 Q Do you know that tobacco companies funded some 

21 of that very research that's described or adverted to 

22 in those portions you just read? 

23 A Yes, I am aware of the existence of a 

24 sponsorship by the tobacco industry. 

25 Q And there was quality research that came out of 
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that; was there not, sir? 

A I can't make a judgment sitting here without the 

documents in front of me about the overall level of 
quality. I know that there was some concern that I 
saw expressed in documents about the overall focus and 
effectiveness of the research program, and I know that 
in the end, they took residual money and used it for 
purposes other than research. 

Q With respect to the research that was done, it 

was research that was published. Is that not true? 

MR. MC CONNELL: I'm going to 

object unless we identify what research we 
are talking about. We are talking about 
amorphous research? 

MR. WEBER: He's not having a 

problem with it. I'm talking about the 
last two questions. 

MR. MC CONNELL: I have a problem 

on behalf of the Plaintiffs. 

MR. WEBER: Doesn't matter what 

your problem is. 

Q If you don't understand the question, you let me 

know. 

A What was your question? 

Q Okay. My question is, the research that was 
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1 referred to here, much it was published; was it not? 

2 A To the extent that research was published in the 

3 peer review literature, that's a judgment of its 

4 quality and I would take that as a mark of good 

5 quality of research. To the extent that there is a 

6 research program but that the program lacks focus, 

7 which was a judgment reached by some individuals in a 

8 position to look at the AMA program, then you could 

9 say that, even though individual dollars may have been 

10 spent on a good study or two, the overall effect might 

11 have been something less than what it might have 

12 otherwise been had there been a proper focus. I'm 

13 just reflecting the judgments that I saw. 

14 Q That's not your judgment, correct? 

15 A I'm reflecting the judgments of the documents 

16 that I've seen as I recall them. 

17 Q Not your judgment? 

18 A Not my judgment. 

19 Q Some of that research that we're referring to 

20 now was, in fact, done on nicotine; was it not? Do 

21 you recollect? 

22 A I don't have a specific recollection of that, 

23 but it wouldn't surprise me. 

24 Q Let me move you up a step in this letter, if I 

25 might. Professor, to the sentence that begins 

408 


1 "determination." It says, "Determination needs to be 

2 made whether some element or elements in smoke may be 

3 a direct or aggravating cause of cancer and other 

4 diseases and to identify these substances chemically." 

5 Do you see that? 

6 A Yes. I see that sentence. 

7 Q Are you aware that the tobacco companies did an 

8 extraordinary amount of research into understanding 

9 the chemical composition of both tobacco and smoke? 

10 A Yes, I am. I've had extensive exposure through 

11 those documents to documents that demonstrate that the 

12 tobacco industry actually seems to have invested a 

13 great deal of time and money into understanding that, 

14 the chemical constituents of smoke. 

15 Q And, indeed, of the many thousands of 

16 constituents of smoke that you referred to the other 

17 day, do you know, sir, that practically all of those 

18 have been identified and published through the work of 

19 tobacco industry chemists? 

20 A I don't know for a fact who published most of 

21 the work, but that would not surprise me. I think 

22 some of the tobacco companies, in fact, had 

23 highly-skilled research operations. 

24 Q And are you familiar enough with the state of 

25 science in that period to know the effect of new 
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1 technology on the study of complex mixtures? 

2 A I have some exposure to that through the 

3 documents that I have looked at. I'm aware that there 
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4 was increasing sophistication in and in technology 

5 development in different ways of generating smoke, 

6 gathering smoke, processing it, dividing it into 

7 fractions and then trying to study the biological 

8 effects of different fractions and trying to study, 

9 analyze, the components of different fractions. I'm 

10 aware there were great many technological developments 

11 in this era. 

12 Q Do you know when light spectrometry became 

13 available for identifying small components in the 

14 mixture? 

15 A You call it light spectrometry? 

16 Q That's what I call it. If there is a different 

17 name, I will use that. 

18 A I know it as mass spectrometry, if we are 

19 talking about the same thing. 

20 Q Let's go with yours. 

21 A I don't know exactly when it was indicted. 

22 Q Do you know when liquid-gas chromatography 

23 became available for the identification of complex 

24 mixtures? 

25 A I don't know when it was made available. 
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Q But the identification of those constituents was 

important work to be done, correct? 

A I think it was very important work to do, yes. 

Q Let me ask you this, sir. You would expect, 

would you not, that the internal research within the 
companies would share similar concerns with external 
research being done? Let me phrase that better. 

My issue is this. If an institution, and let's 
take a company, has a research department, would you 
not expect that the activities of its research 
department, the concerns of that research department, 
would have similarities to the concerns of the 
external scientific community? 

A I really am trying to do my best to understand. 

Q I'm still too vague and I'm sorry for that. 

Let me ask it this way. Would you not expect 
that disclosures in the external literature, theory in 
the external literature, concepts in the scientific 
community at large would also be discussed and thought 
about within the company? 

A I would hope and expect that scientists within a 

company would maintain an active awareness of the 
external literature. 

Q And, indeed, if you did not see within the 

company issues, analyses, concerns about matters that 
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1 were then ongoing in the external literature, you 

2 would wonder why they weren't paying attention, 

3 wouldn't you? 

4 A To the extent that it impinged on their work, to 

5 the extent that they were working on problems that 

6 were scientifically closely related, I would expect 
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7 them to have some awareness of the external 

8 literature, yes. 

9 Q When there were debates or questions or new 

10 technologies, new discoveries in the external 

11 literature, you would hope, if those were relevant to 

12 the company's business, that the company would be 

13 thinking about, analyzing those and debating those 

14 just like the external community was, correct? 


15 

A 

We are talking about company 

scientists now? 

16 

Q 

Right. 


17 

A 

Not companies per se? 


18 

Q 

I'm sorry. Yes. 


19 

A 

I just wanted to make sure I 

understood your 

20 

question. 



21 I would expect good scientists, no matter where 

22 they are employed or by whom, to be abreast of the 

23 current scientific literature and to be aware of 

24 different theories, methods, et cetera, that directly 

25 affected their work. 
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21 


1 Q And to be aware of the debates and controversy 

2 going on in the external community about what may or 

3 may not be the best methods to test a substance, for 

4 example, or how best to run a bioassay, et cetera? 

5 A I would expect the competent scientist to be 

6 aware of such discussions, controversies about 

7 methodology and the like just as I would expect a 

8 scientist or a scholar in any field in any institution 

9 to have a similar awareness. 

10 Q You agree, sir, that statistical association 

11 alone doesn't establish causation, correct? 

12 A Judgments of causation are judgments reached 

13 generally by a confluence of different lines of 

14 investigation and information. It would always be 

15 preferable to have something in addition to what are 

16 called statistical studies. 

17 Am I correct in assuming you mean 

18 epidemiological studies? 

19 Q Yes. 

20 A Scientists are much more comfortable in 

asserting a causal correlation or causal relation when 

22 there is both sort of epidemiological evidence, when 

23 there is clinical and pathological evidence which is 

24 supportive, and where there is some plausible idea 

25 about a pathway about the mechanism. May not be proof 
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1 but some plausible notion of how you can get from X to 

2 Y. 

3 Q Your position is and has been that statistics 

4 alone don't prove cause, correct? 

5 A It's generally preferable in the scientific 

6 literature to have much more than statistical 

7 evidence. I can imagine, though I can't think of an 

8 instance where this is true, I can imagine a situation 

9 where there is some extremely difficult thing to study 
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10 where you can't get clinical and pathological 

11 information, where you don't know anything about 

12 possible mechanisms of control, where all you have are 

13 statistical associations. 

14 Most scientists would be reluctant to say that 

15 cause has been proven in those circumstances and I 

16 would agree. That would be very difficult, if at all 

17 impossible, to say from a point of scientific 

18 certainty that you have proven cause and effect. I 

19 would be reluctant to say that. 

20 That's a different question, though, than 

21 whether you should rely, as a matter of public health 

22 policy, on the presumption that you have cause and 

23 effect relationship. 

24 Q I understand that and I understand your 

25 testimony also is that, in making judgments on 
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1 causation, you look to a confluence of evidence, 

2 correct? Is that the phrase you used? 

3 A I believe I did, and that certainly reflects my 

4 view. 

5 Q And now I'm looking at each piece of that or at 

6 least several of the pieces of it to find out which 

7 ones stand on their own and which ones work best 

8 together, if you follow my analysis. Do you 

9 understand what I'm saying. Professor? 

10 A I think I do, yes. 

11 Q So that with respect to statistics, statistics 

12 themselves are generally not accepted as proof of 

13 scientific cause, at least in any practical situation 

14 you can conjure up now? 

15 A Most scientists would be reluctant to say that, 

16 "I have proven cause and effect" if all I have are 

17 what we call statistical associations. I think that's 

18 true. I would be reluctant under almost any 

19 circumstance to assert something similar from the 

20 point of view of what is scientifically proven, yes. 

21 Q You have taken the position that generally to 

22 prove cause you need good experimental evidence in 

23 animals, correct? 

24 A Scientists are much happier when they can show 

25 parallels, which are always imperfect parallels, 
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1 between what are presumed to be cause and effect 

2 relationships in human disease from statistical 

3 studies and more carefully controlled experimental 

4 studies in animals. 

5 I mean, there is a reason why you do this. It 

6 is unethical, grossly unethical, to conduct the kind 

7 of carefully controlled research in human beings where 

8 the end result is causing disease in them, so we can't 

9 do those studies. It would be morally abominable. 

10 I won't recite the litany, but there have been 

11 occasions in human history in which such studies have 

12 been done and they are universally regarded as moral 
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13 abominations. 

14 So along with the association studies in humans, 

15 statistical studies, epidemiological studies, we like 

16 to have other lines of evidence. One of the more 

17 powerful lines of evidence is experimental research on 

18 nonhuman species. 

19 Q And as you just averted to, one of the 

20 difficulties always with the experimental evidence, 

21 either in whole animals or in bioassays and test tubes 

22 is just how do you extrapolate from that animal 

23 evidence to other types of animals, other organs in 

24 other animals, and eventually how do you extrapolate 

25 to humans themselves, correct? 
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A It is always an issue whether the animal model 

is, in fact, an adequate model for the purposes for 
which you want to use it, and scientists have 
developed a variety of ways of making those judgments 
about when extrapolations seem warranted and when they 
do not. 

Q You've written that animal and tissue culture 

tests themselves fall far short of what we would wish 
in terms of sensitivity and predictiveness of activity 
in humans? 

A May I see the passage that you're citing, 

please? 

Q Certainly. 

A Would it be all right if I took a two-minute 

break? 

Q Sure. 

(Recess taken.) 


(Deposition Exhibit Murray 12 
was marked for identification.) 


Q Let me hand you what's been marked as Deposition 

Exhibit 12. Is that an article you wrote called 
"Canaries and Carcinogens"? 

A Yes. I recognize the title and the publication. 
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1 Q And one of the topics discussed in there is the 

2 issue of extrapolating from animal studies to humans? 

3 A That sounds right. I wrote this quite a few 

4 years ago. I would like to take just a moment to 

5 quickly remember what I was — 

6 Q Let me focus you, if it helps you on what I want 

7 to ask you about, which is that one sentence right 

8 there that I'm pointing to in the third column, but 

9 you can go ahead and familiarize yourself with the 

10 whole article. 

11 A Yes. I see the sentence you've pointed out. 

12 Q And you agree that animal and tissue tests 

13 themselves fall far short of what you would wish in 

14 terms of sensitivity and predictiveness of human 

15 activity? 
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16 A Yes, and I think it's quite consistent with what 

17 I said about the desire to have the influence of 

18 different kinds and lines of evidence and studies. 

19 Q Absolutely consistent. I agree. I wanted to 

20 confirm that concept. 

21 And that's why. Professor, experimentalists, 

22 when doing bioassays with live animals, try to develop 

23 methods so that exposure in the animals will be to the 

24 same organ and by the same method that humans are 

25 exposed, correct? 
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1 A They would like to get as close as is reasonably 

2 possible to the sorts of exposures to the kinds of 

3 tissues that humans have, yes. Sometimes it's 

4 possible; sometimes it's not. 

5 Q So that in the world of the best science, if 

6 it's doable, if you're studying a chemical for 

7 potential pancreatic cancer, you want to find an 

8 animal model where you could deliver the chemical to 

9 the pancreas in roughly the same means in which it 

10 would be delivered to a human pancreas? 

11 A You would like to be able to do that. You would 

12 also like to know that, in fact, the pathway through 

13 which all this is happening is not notably different 

14 between humans and the animal model. 

15 Q And when you're trying to determine whether or 

16 not a chemical can induce lung cancer in humans, you 

17 will want to come up with a method that would deliver 

18 the substance to the lungs of the animal, correct? 

19 A You would prefer to have that kind of system if 

20 you can get it. Other kinds of information about the 

21 induction of other kinds of tissue changes in other 

22 tissues in a variety of species would be relevant, but 

23 the closer you can get to the human organ, the closer 

24 you can get to the root of administration more 

25 effectively, the happier you will be with the model, 
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1 yes, but that doesn't make all other models 

2 irrelevant. 

3 Q I understand. Now, you know that you can induce 

4 lung cancer in animals through the inhalation of 

5 asbestos; do you not, sir? 

6 A I believe that's true. 

7 Q You also know that there is epidemiology which 

8 could be used to support a claim that asbestos causes 

9 lung cancer in humans? 

10 A There is extensive epidemiology on that subject 

11 I believe, yes. 

12 Q And even in a situation where there is extensive 

13 epidemiology making that kind of association, if the 

14 experimentalist had been unable to produce lung cancer 

15 with asbestos in the lungs of the animals, that would 

16 have been evidence that asbestos didn't cause lung 

17 cancer, correct, sir? 

18 A Not in and of itself. It would really depend on 
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19 a variety of things. It would depend on whether or 

20 not you could develop an animal model that was 

21 precisely similar. It would depend on latency of — 

22 Q But, sir — go ahead. 

23 A It would depend on the latency of that 

24 particular cancer in that particular organ in that 

25 particular species. It would really depend on a host 
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of factors, about the possibility of doing that 
research, what are a host of factors. 

MR. WEBER: Would you mark that as 

next in order? 

A I would say the failure to produce a lung cancer 

in an animal exactly the same as a lung cancer in 
humans in the case of asbestos wouldn't have been 
conclusive evidence that asbestos did not cause lung 
cancer in humans. 

Q My question wasn't conclusively. My question 

is, if there were attempts to induce lung cancer in 
animals with asbestos and those tests failed to 
produce a significantly statistical increased number 
of tumors in the exposed animals as opposed to the 
control animals, that would have been evidence that 
asbestos didn't cause lung cancer. That's my 
question, not conclusive evidence, but it would have 
been evidence that it didn't. 

A I think your question was clear but it was very 

long. I apologize, but can I ask you to repeat it? 

Q My question is this. In the case of asbestos, 

even though there was positive epidemiologic evidence, 
if the experimentalist had been unable to induce a 
statistically significant increased amount of lung 
cancer in the exposed animals as opposed to the 
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1 control animals, that would have been evidence, not 

2 necessarily conclusive evidence, but evidence that 

3 asbestos did not cause lung cancer in humans, correct? 

4 A I think I understand your question. There is a 

5 bit of asymmetry here. If experimentally in animals 

6 researchers had been able to produce lung cancer, that 

7 would have counted, I think, as very, very important 

8 evidence that a cause and effect relationship did 

9 exist. 

10 It is even possible that even in an animal model 

11 it's happening, even though same substance, same 

12 tissue, it might be happening for a different reason 

13 and the substance which causes a particular form of 

14 cancer in a particular tissue in particular animals 

15 might not have the same effect on human beings. 

16 Simply what happens if you get a negative test result 

17 is that is a failure to produce significantly more 

18 tumors in animals than in humans. It can be for a 

19 host of reasons really from unsuitability of the 

20 animal model, differences between human and animal 

21 anatomy, physiology, metabolism. So negative evidence 
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22 doesn't have the same import in that sense as positive 

23 evidence does. 

24 Q But it is evidence, correct? 

25 A It was evidence and is part of the overall 
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1 picture of the sorts of things that you would want 

2 scientists to take into account in deciding which 

3 further research to pursue, which model to develop and 

4 whether to lend their voice to judgment that either X 

5 causes Y or X doesn't cause Y. 

6 Q And at least in the case of asbestos, you 

7 testified under oath that if there had been a failure 

8 to induce lung cancer in animals by exposing them to 

9 asbestos, that would have been evidence that asbestos 

10 didn't cause lung cancer, correct? 

11 A I don't have the precise words in front of me 

12 but that's consistent, yes. 

13 Q That's not just a principle that you would apply 

14 for asbestos. It's a principle you would apply for 

15 anything, correct? 

16 A It's a principle that I would apply 

17 consistently. 

18 Q So that if the evidence is that you can't induce 

19 lung cancer in animals through inhalation experiments, 

20 that would be evidence that it may not cause lung 

21 cancer in humans, although it's concedingly just one 

22 piece of a lot of evidence, correct? 

23 A Were we talking about asbestos here? I can't 

24 recall. 

25 Q No. I'm talking about smoking now. In other 
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1 words, my question is that principle applies to 

2 smoking, too; does it not? 

3 A That principle would apply to everything 

4 including cigarette smoke, and if you can't produce 

5 lung cancer per se in animal models, you have to ask 

6 why and you have to begin to explore the possible 

7 reasons why you don't see human-type lung cancer in 

8 animal models, if that, in fact, is what you are 

9 finding. 

10 You may be finding other kinds of changes in 

11 cells which you believe to be marks of a progression 

12 towards cancer, but perhaps animals are dying either 

13 because of toxicity of exposure or simply the animal 

14 life span is such that they would not live long enough 

15 to actually develop cancers. 

16 Q You would agree with the statement in the '82 

17 Surgeon General's report. Doctor, that despite a 

18 number of efforts in a number of species, attempts to 

19 induce bronchogenic carcinoma in animals have not been 

20 positive? 

21 A I would trust the Surgeon General's panel's 

22 judgment on that question. 

23 Q Would scientists whose primary life's work is 

24 toxicology and experimentalism, would they been more 
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25 prone to put greater weight on the results of animal 
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experiments than would scientists either with a 
clinical or a public health or statistical background? 

A Scientists, like other human beings, tend to 

like best the sorts of things that they know best and 
do best. So I would expect epidemiologist to give a 
great deal of weight to epidemiology studies, 
clinicians and pathologists to give a great deal of 
weight to clinical and pathology studies, and I would 
expect animal researchers to give a great deal of 
weight to animal studies. 

Q Within their own field, not one of them is more 

correct than the other? 

A I'm sorry. That's vague. 

Q I'm saying, taking into account they are each 

coming at these from different scientific disciplines, 
each viewpoint is legitimate for its own discipline. 

That is to say, the toxicologist may say that, "The 
most important evidence to me is the toxicologic 
evidence in animal experiments." The epidemiologist 
may say, "The most important evidence for me is the 
statistical evidence." The clinician may say, "The 
most important evidence to me is what goes on in the 
clinic." 

A I understand your question. 

Q Not one of those approaches is wrong as against 
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1 the other, correct? 

2 A You would want to ask the one who is an expert 

3 in working with toxic exposures to animals what the 

4 state of the literature is in those animals. I 

5 wouldn't ask an epidemiologist to tell me that. I 

6 wouldn't ask the toxicologist to tell me what the 

7 state of epidemiology is. The same goes for people 

8 who do clinical and pathology studies. 

9 If the question is what is the state of the 

10 literature with respect to your particular methodology 

11 and standard ways of thinking about it, you would want 

12 to ask an expert in that field. 

13 Q Let me ask just a very few more questions before 

14 the lunch break, if I might. 

15 You agree that genetics plays a role in lung 

16 cancer; do you not, sir? And if you're not expert 

17 enough to deal with that, just tell me. 

18 A Genetics is something I know a bit about but not 

19 as a clinical geneticist and not as experimental 

20 geneticist but because of my association through the 

21 Human Genome Project and other work I've done. 

22 I think it's widely accepted within medicine 

23 today, certainly within those who are knowledgeable 

24 about genetics, that cancer, for example, is in the 

25 great majority of cases an acquired genetic disease, 
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1 which means that through a combination of potentially 

2 inherited polymorphisms or mutations in genes and 

3 through mutations acquired in the course of a lifetime 

4 through a variety of exposures, chemical, 

5 radioactivity, et cetera, does yield changes in the 

6 genes of cells that make them cancerous. 

7 Q Indeed, you have written that people with a 

8 genetic predisposition might be able to smoke with 

9 little or no risk of cancer, haven't you? 

10 A Could I see the passage wherein that occurs? 

11 Q You can. First I want to find out, do you 

12 remember writing that? 

13 A I would like to see the words I used so that I 

14 can — I don't remember specifically writing that. 

15 _____ 

16 (Deposition Exhibit Murray 13 

17 was marked for identification.) 

18 - 

19 Q Let me hand you what's been marked as Murray 

20 Deposition Exhibit 13, Professor, and ask if you 

21 recognize that as an article you wrote entitled 

22 "Genetic Testing at Work: How should it be used?" 

23 A Yes. I recall writing this article. I'm trying 

24 to date when I wrote it. Can I just express my 

25 sympathy for those individuals having to read through 
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1 all these monographs. 

2 Q You did write this article, sir? 

3 A Yes, I did, although may I point out that in 

4 some articles it's your own words and only your own 

5 words that appear. In other articles they may be 

6 heavily edited. I remember this article as one of the 

7 most heavily edited articles I had ever done, but I 

8 accept responsibility for the words that appear here, 

9 but it may not have been my way of phrasing it. 

10 Q You approved it before it was published? 

11 A I approved it before it was published. I had a 

12 very skilled and persistent editor, I think her name 

13 is Allison Bass, of Technology Review who worked with 

14 me through various versions of this article. 

15 Q You approved it before it was published? 

16 A Yes. I believe I said that. 

17 Q Can I turn you to page 53, Professor, and direct 

18 your attention to the sentence that begins, "People"? 

19 Do you see that? Could you read that into the record? 

20 A Well, I would rather read the whole paragraph. 

21 Q Okay. That's fine with me. 

22 A "More than one gene may be involved in these 

23 processes, but it is the interaction between genetic 

24 makeup and environment that causes disease. Being 

25 genetically predisposed means little until people suck 
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1 smoke into their lungs. People with no genetic 

2 predisposition may be able to smoke with little or no 

3 risk of cancer. The idea that genetic susceptibility 

4 and environment interact to cause some diseases 

5 suggests that if we could identify people who are 

6 predisposed, we could reduce their risk of disease by 

7 keeping them away from environmental agents hazardous 

8 to them." 

9 Q You wrote that? 

10 A I think that I might have expressed it a little 

11 differently but I wrote that. 

12 Q You agreed with it then? 

13 A Yes. 

14 Q You agree with it now? 

15 A Well, I've learned more about particularly the 

16 relationship of genetics and lung cancer. I might say 

17 that a bit differently, but having said people with no 

18 genetic predisposition may be able to smoke with 

19 little or no risk of cancer, I think it was an 

20 accurate representation of what I believed at the time 

21 and is still close enough to what I believe. 

22 Q So based on your understanding at least in the 

23 mid '80s, people without a genetic predisposition 

24 might be able to smoke with little or no risk? 

25 A They might or they might not. We really didn't 
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1 know. 

2 Q Indeed, you said earlier in that article, did 

3 you not, sir, that slight differences in genetic 

4 makeup may, for instance, explain why some people 

5 succumb to cancer after years of smoking while other 

6 similarly exposed do not? 

7 A That's in the first paragraph of the article. 

8 Q And you agreed with it then and still agree with 

9 it now? 

10 A Yes. And the sentence that follows that said, 

11 "At the same time, researchers are discovering that 

12 certain materials can scramble the genes of groups of 

13 workers regardless of their individual genetic 

14 makeups." So mutation can happen either because they 

15 are inherited or because of exposures acquired during 

16 a lifetime. 

17 Q And all of us, sir, are exposed to thousands of 

18 different chemicals, exposures just by living in an 

19 urban environment, aren't we, sir? 

20 A I have no idea what the precise number is, but 

21 we breathe in a mixture of chemicals in the course of 

22 a life, yes. 

23 Q We take in carcinogens in the food we eat? 

24 A I mean, there is a Delaney clause which says we 

25 are not supposed to have any carcinogens in the food 
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1 we eat. 

2 Q Did you ever hear of Bruce Ames? 

3 A I heard about the Ames test. 
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4 Q Are you familiar with Dr. Ames' literature about 

5 the naturally-occurring carcinogens in food that we 

6 all eat? 

7 A Yes, I am. I am familiar with his views on 

8 that. There certainly appears to be toxic substances 

9 in some foods at certain levels. 

10 Q And there are carcinogens in the water we drink; 

11 are there not? 

12 A I don't know at what levels there might be 

13 carcinogens but it could certainly happen. I mean, 

14 lead is a known carcinogen and lead is certainly 

15 present in many municipal water supplies. 

16 Q And carcinogens in the air we breathe, correct? 

17 A Again, within certain levels there are 

18 carcinogens. We can be exposed to genetic alterations 

19 in genes that then lead to cancerous changes in cells 

20 by a variety of different routes, that's true. 

21 Q Maybe one more question on that. You noted in 

22 this article that not all smokers, not even all heavy 

23 smokers, develop lung cancer. You don't need to refer 

24 to the article on that unless you want to. I want to 

25 ask you, is that still your understanding? 
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A That's still my understanding, yes. 

Q Do you know what percentage of people, according 

to the statistics, who smoke a pack a day over the 
course of their entire lifetime eventually get lung 
cancer? Are you familiar with that data? 

A I am familiar with it. I'm not good at 

recalling precise numbers. I know that the relative 
risk is something in the order of ten to 20 times. 

Q But you understand enough about statistics in 

science to know that I am not asking about relative 
risk? 

A I understand that. 

Q Could you agree with what I asked? 

A I don't know the precise percentage. It's 

substantial but it's significantly less than 50 
percent. 

Q Are you familiar at all with what the public may 

believe that percentage is? 

A No, I'm not. 

Q Do you know if the public overestimates or 

underestimates that amount? 

A I don't know. My guess is the public — well, I 

shouldn't hazard a guess. I don't know whether they 
overestimate or underestimate. 

MR. WEBER: Okay. We'll take a 
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1 lunch break now. 

2 _____ 

3 (Luncheon recess taken at 12:13 p.m.) 

4 _____ 

5 

6 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


http://legacy.library.ucsf .©duAii^kltdiIfbi§a0iO)^industrydocuments.ucsf.edu/docs/fghl0001 





7 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

433 


Wednesday, 1:30 p.m. 

November 20, 1996 
MR. WEBER: Is everybody set? 

MR. MC CONNELL: Yes. 

MR. WEBER: Let me make just a 

short statement now while we are back on 
after the lunch break. I'm going to pass 
the examination now to Mr. Bernick for the 
remainder of the day. 

On behalf of R.J. Reynolds, I'm not 
done nor am I near done. I haven't had an 
opportunity to go through the documents yet 
or to inquire about a number of other 
issues or to follow up on the matters as to 
which the instructions not to answer were 
given. But given the fact that we have 
only got two days at present, I'm going to 
pass it on to Mr. Bernick, but I want it 
made absolutely clear that we don't feel 
that we, that is, R.J. Reynolds has had an 
appropriate opportunity to inquire of the 
professor. 
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1 EXAMINATION 

2 BY MR. BERNICK: 

3 Q Dr. Murray, my name is David Bernick. I think I 

4 introduced myself at the beginning of the deposition. 

5 I represent Brown and Williamson in this litigation 

6 and I'm going to be asking you some more questions. 

7 Before I do, I noticed that from time to time 

8 during the questioning by Mr. Weber, that when you 

9 didn't understand a question, you said so and asked 
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10 him to clarify it. And there were some times when Mr. 

11 Weber volunteered that maybe you didn't understand and 

12 he rephrased the question. It's critical that we be 

13 able to rely upon your testimony in these proceedings 

14 as being testimony in response to the questions that I 

15 ask, and from that point of view, if at any time you 

16 don't understand something that I'm asking you, could 

17 you please be sure to let me know and I'll do my best 

18 to rephrase the question? Can we proceed on that 

19 basis? 

20 A I'll do my best to do that, Mr. Bernick. 

21 Q Okay. That's all that we are asking for. 

22 I'm going to take us back a little bit and ask 

23 you some questions about some of the basic guidelines 

24 that you follow in your discipline as a bioethicist. 

25 I take it that pretty frequently during the course of 
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1 your work you're asked to assist in the process of 

2 assessing and reaching judgments about the conduct of 

3 other people, whether they have done right or whether 

4 they have done wrong. Is that a fair statement? 

5 A That's occasionally the kind of focus. 

6 Certainly the question about the rightness or 

7 wrongness of an individual's conduct is the sort of 

8 thing that someone in bioethics might, in the course 

9 of their scholarly work or their professional 

10 conversations, give an expert opinion on. In bioethic 

11 scholarship and this kind of expert conversation at 

12 least as often probably focuses on the actions as much 

13 as the actor. It might focus on the ethical and value 

14 implications of practices, policies, et cetera. 

15 Q But certainly from time to time and perhaps more 

16 frequently, when it comes to providing guidance, you 

17 expect that the work that you do as a bioethicist 

18 involves passing judgment on the conduct of others, 

19 sometimes the intentions of others? That's part of 

20 what bioethicists do, is it not, or do you not feel 

21 comfortable with that? 

22 A "Passing judgment" is an awkward phrase here. 

23 Much of the time what we'll do is, as any other 

24 scholar does, report on the state of scholarly opinion 

25 in the literature and give our view as to what the 
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1 best scholarly opinion is. We are much, much more 

2 likely to do that sort of thing. 

3 Q From time to time, for example, in litigation, 

4 in the asbestos litigation, did you end up expressing 

5 opinions that involved judgments about the conduct of 

6 people who were involved in the asbestos industry? 

7 A I believe that may have happened in the context 

8 of the treatment of scientific information, decisions 

9 about whether it was to be made public or not, when 

10 and in what form, whether it was to be edited or not 

11 and by whom. Certainly I have views about health 

12 policy and the behavior by actors in the position of 
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13 making good health policy. 

14 Q And in this case is it your intent to reach 

15 judgments regarding the conduct of people who were 

16 involved in the tobacco industry? 

17 A I will probably focus more on the practices, 

18 policies and impact on the public health literature of 

19 decisions made by various individuals in 

20 organizations. 

21 Q And, therefore, you will express your views, you 

22 will pass judgment, express views, about whether 

23 certain conduct was right or certain conduct was 

24 wrong, correct? 

25 A To the extent that all professional opinions is 
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1 the exercise of judgment, I will be expressing those 

2 kinds of professional opinions. 

3 Q Okay. And correct me if I'm wrong, but that's a 

4 serious undertaking; is it not? That's not something 

5 that one would do lightly, correct? 

6 A I think any effort to think about and express 

7 views about morally significant issues is something 

8 one should take seriously. 

9 Q And would it also be that, in the process of 

10 doing what you do and expressing opinions and 

11 judgments about right or wrong, that it is very, very 

12 important to be fair to the people whose conduct is 

13 being assessed? Is that a fair statement? 

14 A I think it's important to be fair in everything 

15 we do. 

16 Q Would you agree that part of being fair in the 

17 work that you're doing in your field, part of being 

18 fair in judging the conduct of others is to come to 

19 understand the standards of conduct which were in 

20 existence at the time that the people in question did 

21 what they did? 

22 A I think it's beneficial in the analyses of these 

23 kinds of situations to have anachronistic view of how 

24 events went. One should understand something about 

25 the culture, for example, of science and what the 
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1 standards and norms were for scientific activity, 

2 publication, communication and the like. I think 

3 that's appropriate. 

4 It is also the case at times, however, that one 

5 can look back and say, even at the time and even 

6 though many people may have accepted this sort of 

7 activity, it was wrong then and it is wrong now, and, 

8 I mean, slavery would be a classic example of that. 

9 The torture of prisoners would be a classic example of 

10 that. I'm not making any parallels here but I'm 

11 saying there are times when you would stand back, and 

12 even if people at that time thought differently, it 

13 was wrong. 

14 Q But even there you would still want to come out 

15 and say, not necessarily in those particular cases 
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16 that you've cited, but where standards have changed, 

17 would you agree with me it's important and it's fair 

18 to come to understand the standards of conduct that 

19 were in existence at the time of the conduct at issue? 

20 It's one of the things you want to do? 

21 A One of the things you should try to do is try to 

22 understand the context and understanding by sort of, 

23 let's say, the profession of scientists at roughly 

24 that time would be a piece of the context. 

25 Q Would another thing you would want to do in 
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1 order to be fair to the people whose conduct you're 

2 assessing be to understand, to determine, what is it 

3 they knew at the time that they acted, what was known 

4 to them? 

5 A To the extent that that information might be 

6 available. 

7 Q Yes. 

8 A It's appropriate to take into account what 

9 information that you can about what they knew to the 

10 extent that knowledge of that particular sort of that 

11 particular issue would have been relevant to their 

12 decision. 

13 Q And when you're going to actually go ahead and 

14 try to determine whether somebody acted right or wrong 

15 at the time, isn't it also part of just basic fairness 

16 to try to do as much as you can to put yourself in 

17 that person's shoes to understand what their 

18 perspective was on what they were doing? Is that also 

19 part of fairness? 

20 A I mean, I am not sure that I would be required 

21 to do that. I'm not sure I'm required to put myself 

22 in Adolph Eichmann's shoes to assess the fairness of 

23 what he did. I'm not talking about that right now. I 

24 think it's important to, as I said, know what you can 

25 about the context. 
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1 Q And all I'm asking you is, isn't part of the 

2 context and kind of a good way of capturing part of 

3 the context to do as much as you can to put yourself 

4 in the perspective, in the shoes, of the person whose 

5 conduct you're trying to assess? 

6 A I think the more complete picture you have, the 

7 more complete and, therefore, reliable your particular 

8 judgment might be in that case. 

9 Q Is it also part of fairness and part of your 

10 discipline in reaching judgments about what people 

11 have done to use reliable information about what took 

12 place at the time of the conduct at issue? 

13 A Well, we always prefer reliable information 

14 over, I guess, unreliable information would be its 

15 contrast. Where you only have access to partial 

16 information, you have to rely on that information, try 

17 to understand the context out of which that 

18 information was probably generated, how it is that 
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19 this information and not other information is likely 

20 to come down to you. You have to weigh all those 

21 sorts of factors and then reach a judgment about the 

22 likely situation at the time. 

23 Q Yes, but certainly where you're coming in as an 

24 expert before the Court and you're talking about 

25 matters as an expert within your field, isn't it true 
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that it is part of your job to find reliable 
information that you can use in order to reach your 
opinions? 

A Maybe I don't understand what you mean by 

"reliable information." Could you say a bit more 
about that? 

Q We are going to get into different kinds of 

reliability. All I'm asking is what I thought was a 
fairly simple and general question, but just to make 
sure, in trying to reach your opinions as a 
bioethicist, you would like to, as much as possible, 
base your opinions on information that's reliable, 
that you could count on? 

A You base your conclusions on whatever 

information is available that you deem relevant. It 
may vary, I think, by the way. I think reliability 
has multiple dimensions, but some of it will vary in 
the kind of, quote, "reliability" in that you may know 
less about its content than others, but if it seems 
particularly pertinent you want to include it as well 
in whatever judgment you reach. 

So sometimes even in a clinical setting some of 
the information is right there in the medical record, 
and in that sense looks fairly reliable. Other 
information might include impressions of nurses and 
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1 physicians about the attitudes of parents, and if it's 

2 possible to make a direct inquiry of parents for 

3 whatever reason — we had such a case within the past 

4 year — that might still be very relevant information 

5 even though it's not as ideally reliable as one would 

6 like. 

7 Q I want to ask you, as much as possible in your 

8 trade and profession, in the work you do in connection 

9 with the cases you're in, isn't reliability in the 

10 facts something you strive to achieve? 

11 A We strive for reliability, knowing the facts and 

12 getting as complete a picture as possible. Those 

13 aren't all the principles but those are all important. 

14 Q Is it important in your work and in reaching 

15 your assessments to keep clear the distinction between 

16 biological facts on the one hand and moral and 

17 political decisions on the other? 

18 A I think you need to keep all different kinds of 

19 information clearly in focus, understand the strengths 

20 and weaknesses of each kind and understand the 

21 relation of each kind to the particular decision 
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22 you're being asked to make. 

23 Q I guess what I'm getting at is, before you reach 

24 a judgment, before you reach an opinion, the first 

25 thing you want to do is ascertain the facts, right? 
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A Yes, insofar as that is possible and insofar as 

that's a good use of your resources, yes. 

Q And it hasn't been your observation that in your 

field there is a great deal of importance in 
ascertaining the facts if you want to resolve disputes 
about ethical judgment? Knowing the facts is a very 
important step in resolving disagreements about the 
judgments that then get made? 

A Yes. We have often found in many 

clinical/ethical disputes that what people initially 
took to be moral disagreement was, in fact, different 
views about the facts of the case. The family thinks 
that if we do this treatment. Grandma's actually going 
to walk out of the hospital, go home and resume her 
bridge tournaments, but all the medical 
professionals, all the nurses are in complete 
agreement that. Grandma may never wake up no matter 
what we do. 

If you can get people together on the facts, you 
can then resolve what at one level appeared to be a 
moral dispute. 

Q Most of the questions I'm going to ask you about 

this afternoon I'm going be focusing you on the facts 
that you know, and I'm just going to tell you that in 
an effort to tell you where I'm going. I'm trying to 
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1 ascertain the facts that you know or the facts that 

2 you believe exist, so just use that as a general guide 

3 and I'll try to make that clear in the questions I'm 

4 asking, okay? 

5 A Fine. 

6 Q I take it from the box of materials that are 

7 over there to the side that you've reviewed in 

8 connection with your work on this case, that the JAMA 

9 articles, the articles that were published in JAMA in 

10 1994 on the tobacco industry documents, that those 

11 articles are fairly important sources of information 

12 for you. Would that be a fair statement? 

13 A I have read those articles and I have read the 

14 book "The Cigarette Papers," which includes, I think, 

15 all or just about all that information plus additional 

16 information, and I think they are important documents. 

17 Q Okay. Do you feel that the JAMA articles are a 

18 reliable source of information for purposes of the 

19 opinions that you're offering. Dr. Murray? 

20 A Yes, I do believe they are reliable. 

21 Q Have you taken any steps to determine the 

22 methodology that was used in doing the assembly of 

23 materials for purposes of those JAMA articles? Have 

24 you looked into the methodology that the authors 
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followed? 
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1 A I believe there was a methods section in one or 

2 more of the articles in that collection. I mean, I 

3 have read all the articles. I don't recall 

4 specifically how they described it. They had come 

5 into possession of a collection of documents and they 

6 acknowledged that — I mean, I should think it should 

7 be acknowledged this is obviously not every document 

8 generated over those time periods on those subjects 

9 necessarily by the individuals or the companies 

10 involved. So they did not have access to the universe 

11 of documents. Indeed, I don't know — well, they 

12 didn't have access to the universe of documents. They 

13 had access to a particular collection of documents and 

14 I think they were quite forthright about that. 

15 Q Okay. I guess what I meant to ask you, apart 

16 from reading the articles themselves, these JAMA 

17 articles themselves, did you take any independent 

18 steps to ascertain the methodology that was followed 

19 by the authors in putting those papers together? 

20 A You ascertain methodology by reading the methods 

21 section of a scientific article or book. That's 

22 basically how you ascertain methods. 

23 Q But in this particular case, I take it the 

24 answer is, no, you didn't do anything beyond reading 

25 the articles to ascertain further facts about the 
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1 methodology that the authors used? 

2 A I don't recall feeling that that was necessary, 

3 so I did not. 

4 Q Are you familiar with the fact that lawyers were 

5 involved in the assembly of materials that led to the 

6 JAMA articles? 

7 MR. MC CONNELL: Objection. 

8 Q Are you familiar with that? 

9 A I certainly know that there were multiple 

10 authors of these various articles. I don't know if 

11 any of the authors were legal scholars, which would 

12 make them lawyers, or not. There would be nothing 

13 inappropriate about that. I don't know the extent to 

14 which lawyers were involved in providing the documents 

15 that the authors of those articles had. I simply 

16 don't know. 

17 Q Would it make any difference to you if lawyers, 

18 who were involved in pursuing smoking and health 

19 lawsuits against the tobacco industry, were involved 

20 in the assembly of the materials that the authors used 

21 for purposes of the JAMA papers? Would that make any 

22 difference to you? 

23 A It would mean that one would have to look at the 

24 collection in light of the possibility that the 

25 collection of papers that were provided were less than 
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1 a whole and complete collection of all documents, but 

2 you take that into account if you're a competent 

3 scholar in reading it over and you try to make 

4 allowances for that possibility. 

5 Q Let me get, then, to the collection of documents 

6 that was used for purposes of the JAMA papers. I'm 

7 going to ask you some questions about that. 

8 Again, as I tried to look through the boxes of 

9 materials — and I was focused in particular on Brown 

10 and Williamson documents because I represent Brown and 

11 Williamson. 

12 A That's a good choice on your part. 

13 Q A good choice on my part. And from all that I 

14 could determine, virtually all, if not all, of the 

15 Brown and Williamson documents that you have reviewed 

16 and relied upon for purposes of this case were 

17 documents that were encompassed by the JAMA papers or 

18 JAMA articles. Am I right about that? 

19 A I'm sorry. Would you ask the question again? 

20 It was a complex question. 

21 Q I will put it to you again. As far as I can 

22 determine, virtually all, if not all, of the Brown and 

23 Williamson documents, which are in the collection of 

24 materials that you've relied upon, were documents that 

25 were encompassed by the JAMA articles? 
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1 A That's probably true. I can't remember, you 

2 know, whether every Brown and Williamson document I 

3 looked at that was specifically referenced or talked 

4 about was tied to one of the JAMA articles, so I 

5 wouldn't want to categorically — also, I should also 

6 mention, and I don't know if this is a problem in 

7 future depositions or not for anybody, but I have 

8 accessed via the Internet at times the collection of 

9 documents held at — it's one of the campuses of the 

10 University of California. 

11 Q UCSF? 

12 A UCSF, but I can't remember which documents I 

13 looked at in doing that. 

14 Q Is it your understanding that the UCSF 

15 collection was a collection that was developed and 

16 maintained by Dr. Glantz who is the principal author 

17 of the JAMA articles? 

18 A Yes, that is my understanding. 

19 Q So that basically Dr. Glantz, in developing the 

20 JAMA papers, was working with a collection of Brown 

21 and Williamson documents, correct? 

22 A That's my understanding, yes. 

23 Q And that basically the Brown and Williamson 

24 documents, the collection of Brown and Williamson 

25 documents that you have reviewed and are relying upon 
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in this case, is essentially, as best you know, the 
same basic collection of documents, fair? 

A That's a fair statement. I just wanted to be 

sure to try to give you as complete an answer as I 
possibly could. 

Q Okay. Essentially Mr. Weber was asking about 

Ness, Motley furnishing you with tobacco industry 
documents. Do you remember his asking you those 
questions? 

A Yes, I do. 

Q And he asked you a bunch of questions about your 

reliance upon Ness, Motley for that purpose. Do you 
remember those questions? 

A Yes, I do. 

Q But in the case of Brown and Williamson, what 

the Ness, Motley folks have done is to use as their 
selection for your review the same basic collection of 
Brown and Williamson documents that were used for 
purposes of the JAMA articles? 

MR. MC CONNELL: I'm going to 

object. 

Go ahead. Doctor. 

Q Again, is that your basic understanding? 

A Most of it, but, as I said earlier, I mean, I 

know that at one point I was delivered looseleaf 
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1 binders, which I understood as being the individual 

2 articles that appeared in JAMA with the documents 

3 referred to. But I also have received documents, I 

4 think including Brown and Williamson documents, just 

5 in other mailings or in other ways, plus I have had 

6 access to them in other publications or excerpts from 

7 them in other publications, and so, I mean, so far as 

8 I know, you might be absolutely correct. Maybe all of 

9 them came and all of them were the same set, but I 

10 wouldn't want to say that under oath because I'm not 

11 100 percent sure. 

12 Q But that's basically your understanding? There 

13 is a common source of the JAMA material, they are the 

14 UCSF documents on the Internet, they are from JAMA and 

15 they are the ones you're familiar with? 

16 A As far as I know, that's correct, yes. 

17 Q Have you determined how the Brown and Williamson 

18 collection — can we call that collection the Brown 

19 and Williamson collection, the ones that were used for 

20 JAMA and which you're now using? Can we call that the 

21 Brown and Williamson collection? 

22 A I can understand that as what you mean. 

23 Q I will say the Brown and Williamson JAMA 

24 documents. 

25 A Thank you. 
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1 Q Do you know how those were originally selected 

2 from among the total collection of Brown and 

3 Williamson documents? 
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4 A I have read about this but I don't have a 

5 precise recollection about how they were specifically 

6 selected. 

7 Q Well, are you familiar with the fact that, 

8 indeed, in the JAMA articles it was the claim of Brown 

9 and Williamson that the Brown and Williamson JAMA 

10 documents were originally selected by a paralegal that 

11 used to work for one of the law firms representing 

12 Brown and Williamson? Do you remember that? 

13 MR. MC CONNELL: I'm going to 

14 object to that characterization. 

15 Q It's right out of the JAMA articles. 

16 A It may be true. I don't remember that precisely 

17 but I do remember reference to a paralegal or 

18 paralegals. I don't remember exactly what 

19 representation was made about them. 

20 Q Do you remember further the claim that appears 

21 in the JAMA articles themselves that that paralegal, 

22 whose name was Merrill Williams, selected the 

23 documents and then attempted to use those documents as 

24 an effort to get a financial settlement in litigation? 

25 Do you remember that claim? 
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1 A I believe I remember that that claim was made by 

2 Brown and Williamson or an agent of Brown and 

3 Williamson. 

4 Q At this point in time do you have any 

5 information or the basis on which you can say that 

6 those claims are wrong, that they are not true? 

7 A I don't know if they are correct or incorrect. 

8 Q As I understood from your testimony in response 

9 to Mr. Weber, as much as possible when it comes to 

10 documents you want to obtain I think what you called 

11 the full picture? 

12 A Insofar as possible, I think that enables me or 

13 any other expert to reach a well-rounded and fair 

14 opinion. 

15 Q And that you feel comfortable in proceeding only 

16 if you're working with documents that are relevant to 

17 your discipline and representative, true? 

18 A I feel most comfortable when I have a full 

19 picture of the documents that are relevant and that 

20 are, in fact, representative of the relevant 

21 information there. If I don't have access to the full 

22 picture, I will do my best to make an analysis based 

23 on the documents I do have taking into account the 

24 fact that there may have been some selection 

25 mechanisms operating in determining what I got to see. 
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1 Q But certainly you wouldn't want to make a claim 

2 as a scientist regarding the documents that you have 

3 reviewed, unless you have determined that those 

4 documents are representative, without being careful to 

5 say that you may not have been working with 

6 representative information, true? You want to make 
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7 that disclosure? 

8 A I believe it would be a part of good scholarly 

9 practice to, say, if I were publishing an article 

10 about this, describe the nature of the materials of 

11 which I had to work. 

12 Q I take it, then, that with regard to the Brown 

13 and Williamson JAMA documents, the only way in which 

14 they would be representative and relevant is if 

15 Merrill Williams made sure to take with him a relevant 

16 and representative set of documents, correct? 

17 A I assume that whoever procured those documents 

18 didn't take a random selection of documents but rather 

19 took documents which were seen to be of particular 

20 interest. I assume further that they are, you know, a 

21 subset of a larger set of documents and I just want to 

22 say, in all sincerity, if there are other documents 

23 that you believe would help to sort of fill out my 

24 picture of the incidents, persons, practices, 

25 policies, described in some of the ones I have seen, I 
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would welcome the opportunity to review them. 

Q Well, I appreciate your saying that, but what 

I'm trying to capture is what it is that we can say 
now and know now about the documents upon which you're 
relying. That's why I'm asking the questions, and I 
will put the question to you right now. 

Isn't it true that with regard to the Brown and 
Williamson JAMA documents, the only way in which those 
would be both relevant and representative, a fair 
representation, is if Merrill William, when he took 
those copies, decided to be both relevant and fair and 
representative in selecting the ones that he selected; 
isn't that true? 

A I think I haven't premised my analysis on the 

assumption that what we have is a, quote, 

"representative sampling of documents" in the sense 
that survey researchers take a representative sample 
of a population. What you have to do, very much like 
survey researchers know, there is something called — 
there is a technical term for it. 

People predictably give incorrect answers to 
certain kinds of questions in certain ways, and so if 
you're a survey researcher, you take that form of 
response bias into account when you make a judgment 
about what the true state of affairs is. 
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1 In an analogous manner, I looked at documents 

2 such as the ones I have seen, I recognized that there 

3 is a certain selection principle at work there, that I 

4 don't have a random sampling of documents and that I 

5 need to take that into account into reaching whatever 

6 conclusions I reach. 

7 Q I'm just going to ask you flat out. Dr. Murray. 

8 Are you prepared to represent as an expert today that 

9 the B and W JAMA documents that you have reviewed and 
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10 that you're relying upon are truly. A, not only 

11 relevant but a fair representation of the facts that 

12 relate to Brown and Williamson? Are you making that 

13 claim? 

14 A I think there is sufficient information in those 

15 documents to make a number of claims about practices, 

16 policies, decisions, et al., made by Brown and 

17 Williamson. I remain always open to, and, in fact, 

18 would appreciate the ability to review other documents 

19 that might further complete that picture. 

20 Q I think I understand your answer but I don't 

21 really think that it's responsive to my question. My 

22 question seeks to determine whether you are making a 

23 particular claim with regard to the Brown and 

24 Williamson documents that you have reviewed. I 

25 haven't asked you for your opinions. I haven't asked 
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you for what you know or think you know about Brown 
and Williamson. I'm simply asking you, are you 
prepared as an expert, a scientist, today to say that 
the Brown and Williamson JAMA documents that you 
reviewed are a fair representation, a fair 
representative collection, of documents or not? 

A I tried to answer that. I'm really trying to be 

responsive, Mr. Bernick. They are not a random sample 
of documents. I assume they are not a random sampling 
of documents. I assume they are documents collected 
because they were seen to be particularly pertinent to 
the issue. I would welcome the opportunity to know 
whether, in fact, there are other documents that help 
complete the story. 

Q Dr. Murray, Merrill Williams wasn't trying to be 

fair to Brown and Williamson when he selected those 
documents, was he? 

MR. MC CONNELL: Objection. 

A I don't know what Mr. Williams' motives were. 

Q That's precisely my point. And because you 

don't know what his motives were and what his 
methodology was, you're not in a position today as an 
expert under oath to tell the Court that the B and W 
JAMA documents that you have reviewed are, in fact, a 
fair representation of what's in B and W's files, are 
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1 you? 

2 A I can testify as to what stories I think the 

3 documents tell me and what they say about the 

4 implications of ethics in science on health policy and 

5 public policy. That much I can say. I don't think 

6 the issue of what's fair and representative works in 

7 quite the way I believe you're implying here. 

8 Q Dr. Murray, I would like an answer to my 

9 question. We'll find out what's important at the end 

10 of the day in this litigation. I would like an answer 

11 to the question. 

12 You cannot claim that the B and W JAMA documents 
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are, in fact, a fair representation of the facts set 
forth in B and W's files, can you? 

MR. MC CONNELL: I'm going to 

object to the implication that the doctor 
has not given you an answer to your 
question. I think he has on a number of 
occasions. 

MR. BERNICK: Are you going to 

instruct him not to answer? 

MR. MC CONNELL: My objection 

stands. I will instruct him not to answer 
when I deem it appropriate. 

Q Could you go ahead and answer the question now? 
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1 A I'm sorry. I got distracted by the interplay. 

2 Would you repeat the question? 

3 Q My question is the question about the fairness 

4 of the representations set forth in those documents. 

5 You can't claim as an expert under oath. Dr. Murray, 

6 today that the Brown and Williamson JAMA documents are 

7 a fair representation of the facts and documents in 

8 B and W's files, can you? 

9 A I can't claim that they are fair or unfair. I 

10 just know that we have the documents we have and I try 

11 to tell the story they tell. 

12 Q I would like to go back to the issue of full 

13 context — we talked about full picture and full 

14 context — and try to get some of the context for some 

15 of the documents, and I'm pretty focused on the Brown 

16 and Williamson documents, okay? 

17 Is it true. Dr. Murray, that tobacco use was 

18 associated with the possible development of cancer as 

19 early as 1761? 

20 A I'm not aware of that bit of the history, but I 

21 haven't looked into the history of tobacco's — I know 

22 this. I know that tobacco has been accused of all 

23 sorts of associations with disease for a long time. 

24 Q Hundreds of years? 

25 A Hundreds of years. 
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1 Q I thought you told us that you looked through 

2 the executive summaries for the Surgeon General's 

3 reports. Isn't that true? 

4 A I did, but I did not pay particular attention or 

5 try to memorize, you know, claims that were claims of 

6 two centuries ago. I wasn't particularly interested 

7 in those claims. 

8 Q Well, when you looked back through the Surgeon 

9 General's materials, I take it that you were paying 

10 particular attention to them because they were 

11 secondary source materials that told you about how 

12 science evolved over time, right? 

13 A They told me a lot of things but they do give me 

14 a picture via the Surgeon General's panels of what the 

15 best scientific opinion was of the health effect of 
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16 tobacco. 

17 Q I take it you learned from the Surgeon General's 

18 reports at least that tobacco had been associated with 

19 disease for hundreds of years in the literature? 

20 A I have learned that from multiple sources. 

21 Q And I take it that you also learned that it was 

22 not until the 1920s and 1930s that investigators began 

23 to examine scientifically the possible association of 

24 smoking and cancer? 

25 A That accords with my recollection. 
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1 Q And is it also true that you learned from what 

2 you read that the first major developments in the 

3 modern history of the investigation of the effects of 

4 smoking on health occurred in 1950 with the 

5 publication of various studies? Is that also 

6 accurate? 

7 A There was some research by a Dr. — I believe 

8 his name was Ruffo in — I believe he was in South 

9 America, but I don't think that those studies were, 

10 you know, universally accepted as proof that tobacco 

11 caused cancer. So it really was the 1950s when the 

12 scientific activity about tobacco as a causitive 

13 factor in cancer becomes prominent, yes. 

14 Q And I take it that at that time in the early 

15 1950s smoking and health, because of the publicity 

16 that was associated with those studies, became a very 

17 public issue, a scientific issue but a public 

18 scientific issue, true? 

19 A I think that's an accurate recounting of that 

20 time, yes. 

21 Q And is it true that the studies that emerged in 

22 the early 1950s were, in part, statistical studies? 

23 A There were epidemiological studies. There were 

24 also other kinds of studies including, I think, animal 

25 studies and pathological studies. 
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1 Q And the animal studies included mouse skin 

2 painting studies? 

3 A Yes. 

4 Q And the mouse skin painting studies involved 

5 kind of a condensate or tar that was painted on the 

6 backs of mice, true? 

7 A That's how I understand they were done. 

8 Q Is it true when these studies came out in the 

9 early 1950s that they were reported not just in the 

10 scientific literature, they were reported in 

11 publications such as Reader's Digest, Life Magazine, 

12 New York Times, television and radio? 

13 A You're certainly correct as I understand the 

14 general tenor of your question. Yes, they were 

15 publicized not just in the scientific literature. I 

16 remember the Reader's Digest being involved. I don't 

17 remember all the other publications. 

18 Q Is it true that by 1954 polls showed that over 
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19 90 percent of the people who smoked had heard that 

20 smoking might be hazardous to their health? 

21 A I'm not aware of that particular number and it 

22 seems a little high to me, but it's possible. 

23 Q Is that something that you're in a position to 

24 deny at the present time? 

25 A Oh, I'm making no effort to deny it. If you say 
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1 that polls showed that, I will accept your 

2 representation. 

3 Q I take it, though, that notwithstanding these 

4 studies and notwithstanding the degree of public 

5 awareness, that there was still controversy associated 

6 with whether smoking, in fact, caused disease? 

7 A My reading of the literature thus far is that in 

8 the early 1950s when the early studies emerged that it 

9 was quite fair for scientists to say that there was a 

10 controversy. There was some evidence that tobacco 

11 might be implicated as a causative agent in lung 

12 cancer. There were the skin painting tests. There 

13 were some epidemiological studies. There were 

14 clinical studies, but that this was not yet a settled 

15 scientific matter. 

16 Q Isn't it also true that up through the 1950s and 

17 even up through the early to mid 1960s there were 

18 prominent scientists not associated with the tobacco 

19 industry who maintained that causation had not yet 

20 been demonstrated? 

21 A There were at least some prominent scientists 

22 who continued to maintain that long after 1964 in the 

23 Surgeon General's report. I'm less interested in the 

24 opinion of an isolated prominent scientist than what I 

25 would rather regard as the conclusion, consensus, of 
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1 the scientific community. I think it's fair to say 

2 well into the '50s and probably into the early '60s 

3 the scientific community had not reached a consensus 

4 about tobacco and lung cancer, scientific community, 

5 although surely individual scientists reached those 

6 conclusions earlier; others later. 

7 Q My question was pretty well-focused on 

8 individual scientists, prominent individual, 

9 independent scientists, scientists with no ties to the 

10 tobacco industry. There were such scientists who 

11 maintained, even after the Surgeon General's report, 

12 that causation had not yet been demonstrated with 

13 regard to smoking and disease, true? 

14 A I believe that's true. Scientists vary in their 

15 opinions. 

16 Q You were asked some questions about the first 

17 commandment of bioethics yesterday. Do you remember 

18 that? 

19 A More or less. Why don't you remind me of it? 

20 Q I have a little list here. Yes, the first 

21 commandment was, don't proclaim what the data doesn't 
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22 show? 

23 A That's the first commandment of science. 

24 Q That's the first commandment of science, and I 

25 think you acknowledged that that applied in bioethics 
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1 as well, true? 

2 A Well, I would like to see exactly what I said. 

3 Q Well, it does apply to bioethics, doesn't it? 

4 A Data in bioethics are somewhat different from 

5 data in science. I mean, in our case you would say 

6 you must be true to what the text shows, what the 

7 arguments demonstrate. 

8 Q Isn't there a third commandment of science which 

9 has to do with the importance of respecting the 

10 freedom of scientists to express their views on what 

11 science shows? Thou shalt defend the freedom of 

12 scientific investigation and the freedom of 

13 publication of scientific opinion with thy life if 

14 need be? 

15 A I'm aware of that quote. It's in a book that 

16 you're holding and I would like to be reminded at 

17 least of who the author of that particular section 

18 was. 

19 Q This is "The Ethical Basis of Science" and the 

20 author is Bentley Glass. 

21 A Bentley Glass. 

22 Q Is that often referred to as the third 

23 commandment? 

24 A I don't think it's often referred to as the 

25 third commandment. That was Bentley Glass' take on it 
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1 but I think scientists would agree. And I think that 

2 had two parts. One is you must defend the scientist's 

3 right to express her or his view. You must defend 

4 their right to publish it and I agree with both of 

5 those. I think virtually all scientists would agree 

6 with that. 

7 Q And to the extent that we have scientists today 

8 who, in good faith as scientists, make the judgment 

9 that causation of smoking and disease has not been 

10 demonstrated, you feel that it is fair and proper and 

11 appropriate for those scientists to air their 

12 scientific views without reprisal and without 

13 restraint? 

14 A I think scientists have a right to say anything 

15 that they take to be true, particularly about science. 

16 I would defend their right to say it even when I 

17 suspect they are grossly wrong. 

18 Q Now, I want to take us back to the early 1950s 

19 where I think I had left off where I think we all 

20 recognize that there was a growing controversy over 

21 smoking and health, right? 

22 A Yes. 

23 Q And it was a public controversy. It was a 

24 matter of public concern, correct? 
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25 A Yes, it was a matter both of scientific interest 
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1 and also of public concern. 

2 Q And I take it in that process tar was under 

3 attack? 

4 A Yes. That's my recollection of what the 

5 readings show me. 

6 Q And isn't it true that almost in exactly the 

7 same time that tar came under attack in the early 

8 1950s, that the tobacco manufacturers began to use 

9 filtration on their cigarettes? 

10 A Yes. That accords with my recollection of the 

11 documents that I read. 

12 Q Isn't it true that almost immediately after tar 

13 came under attack for potential health reasons, that 

14 cigarettes started to be modified so that the tar 

15 deliveries came down? 

16 A That's correct. 

17 Q Do you think it would be fair to say that in 

18 starting to reduce tar deliveries, if we judge the 

19 conduct, that that was responsible conduct to reduce 

20 tar deliveries in response to a concern over the 

21 product? 

22 A Sometimes we do good by doing well. The 

23 industry, I think, has often explained its development 

24 of low tar products in terms of market demand. So 

25 it's difficult for me to say exactly what they were 
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1 responding to, but there was market demand in part in 

2 concern about health. 

3 There was also the possibility, though not the 

4 proof, that reduced tar levels might result in reduced 

5 disease, and so there were both perhaps potential good 

6 sequences and motives of different kinds involved. 

7 Q But you were talking at the beginning about how 

8 more frequently you're not going to assess motives. 

9 You're going to take a look at the actions that were 

10 taken, and my question is really devoted to the 

11 actions that were taken regardless of what the reasons 

12 and the motives were. 

13 My question to you is this: Wasn't it 

14 responsible conduct by the tobacco industry to lower 

15 tar deliveries beginning in the early 1950s after the 

16 controversy on smoking and health had become 

17 significant? 

18 A My only problem is whether to, quote, call that 

19 "responsible conduct." I don't want to imply their 

20 motivation. Was it on the whole a good thing that 

21 they lowered tar level? To that I will give a yes. 

22 Q And if we are neutral with regard to intent or 

23 motive, it was good and it was responsible for the 

24 consequences that it had, true? 

25 A It probably had good consequences insofar and if 
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1 so far as reduced tar levels also resulted in less 

2 disease load on the population. 

3 Q Let me just ask you, is it your opinion today 

4 that after the smoking and health controversy arose in 

5 the early 1950s — this is not something that you have 

6 said but I'm just going to ask you flat out: Is it 

7 your view that after that controversy arose, the 

8 tobacco companies should have withdrawn their product 

9 from the marketplace? Are you asserting that's what 

10 they should have done? 

11 A No. 

12 Q You're not saying that today, are you, or are 

13 you? Are you saying that tobacco companies should 

14 withdraw their product today? 

15 A I have concerns about the health effects of even 

16 filtered and modified cigarettes, but I am not 

17 prepared to assert that there should be no cigarettes 

18 in the world. 

19 Q Now, isn't it also true that the modification to 

20 cigarettes, this modification to cigarettes which 

21 reduced tar deliveries, continued as the years passed? 

22 A That's my understanding. 

23 Q It's continued throughout the 40 years that have 

24 passed throughout that period of time, true? 

25 A I know there were many stages of efforts to 
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1 reduce tar levels, tar delivery levels, of cigarettes, 

2 at least as measured by sort of standard measuring 

3 devices for the delivery of tar. I'm not sure if it's 

4 been continuous, it's continuing today or not. It may 

5 have sort of bottomed out. I just frankly don't know. 

6 Q But cigarette modification has continued as the 

7 years have passed, correct? 

8 A To my understanding, it has. 

9 Q Isn't it also true that, together with reducing 

10 tar deliveries, reducing tar deliveries after the 

11 controversy on smoking and healthy emerged, some of 

12 the tobacco companies started to look into the 

13 possibility of filtering out tar altogether, have a 

14 cigarette that didn't deliver tar? Are you familiar 

15 with that? 

16 A I know there were efforts to develop a variety 

17 of products that would reduce tar delivery to 

18 extremely low levels, yes, I'm aware of that. 

19 Q Was that also a good and responsible idea to 

20 investigate given the circumstances? 

21 A It's always a good thing to try to change a 

22 product to minimize its negative impact on people's 

23 health. 

24 Q But I'm talking about that particular idea. 

25 Wasn't that particular idea a good and responsible 
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1 idea to investigate, to see if it could be done? 

2 A Yes, I think it was. 

3 Q Now, I want to ask you a few questions about 

4 what was known at the time, and I'm now into the early 

5 1960s, what was known at the time about nicotine 

6 based solely on what you've read so far, your 

7 secondary sources. 

8 A Yes. 

9 Q And we pursued in some detail what you knew of 

10 the primary literature, the original articles, and you 

11 told us that you had done a lot of review of the 

12 secondary literature so I'm going to ask you a bunch 

13 of questions and they are just geared to what you know 

14 based upon whatever review of the literature you have 

15 done, secondary literature, primary literature. 

16 Maybe before I do that I will ask you a 

17 question. 

18 Do you feel comfortable in this deposition. Dr. 

19 Murray, telling us what science says about smoking and 

20 health? 

21 A I feel comfortable reporting on my 

22 interpretation of the documents that I have read to 

23 the extent that they bear on the question of what 

24 science knew about smoking and health, yes. 

25 Q My question is really a little bit different. 
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You were pressed and questioned about knowledge of the 
primary sources and I think you have said that you 
felt it was appropriate and sufficient to look to the 
secondary literature. Do you remember that? 

A Yes. 

Q And the secondary literature would include 

Surgeon General's reports, correct? 

A Yes. 

Q It would include whatever textbooks or the 

review articles you have read? 

A It would include quite a wide range of 

materials, effectively anything other than the actual 
primary publications in the scientific literature. 

Q All I'm asking is, are you satisfied, do you 

feel comfortable today answering my questions about 
what the state of science was on smoking and health 
given that review, or do you just not feel comfortable 
answering those questions? 

A It will depend on the particular questions. 

Some of them I feel reasonably comfortable in my level 
of knowledge; others I feel less comfortable. I would 
feel much more comfortable if I had the documents in 
front of me. As a scholar, they don't usually take my 
documents away from me when I'm writing or thinking or 
reading. 
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1 Q I would like to proceed, and rather than keep on 

2 asking are you comfortable, are you not comfortable, 

3 can we proceed by my asking you questions, and if at 
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4 any point you don't feel that you can answer the 

5 question because you don't know enough, will you raise 

6 your hand and say, "I just don't know enough"? 

7 A I will answer your questions to the best of my 

8 ability and I will, if I feel that it's important to 

9 indicate that, that I see my lack of knowledge of a 

10 particular issue as a major handicap, I will try to 

11 indicate that. 

12 Q Okay. That's fair. 

13 Again, now talking about nicotine, and we're now 

14 into the early 1960s where tobacco companies are 

15 looking at modifying their product, right? 

16 A Yes, that's how I recall it. 

17 Q And some of the modifications are reducing tar. 

18 Other modifications are maybe coming out with a whole 

19 new device, another way of having cigarettes, right? 

20 A Ways of delivering nicotine that may not have 

21 involved the actual burning of tobacco, yes, I'm aware 

22 of such projects. 

23 Q And isn't it true that by this time in the early 

24 1960s it was known within the scientific community 

25 that nicotine had pharmacological effects? 
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A Yes, I believe that's quite correct. 

Q And is it also true that it was known within the 

scientific community and the secondary literature, et 
cetera, that the pharmacological effects included 
effects on the central nervous system, hypothalamus 
and other regions of the brain? 

A I don't know the answer to that question. I 

don't know whether there was information about the 
effects on the CNS system or not in the early 1960s. 

Q I thought you told me you read the Surgeon 

General's report of 1964. 

A I did. I read the chapters that I mentioned. I 

just don't remember CNS effects. I'm not saying "yes" 
or "no". I just don't have a precise recollection 
about CNS effects. They describe it as psychoactive, 
which would presumably implicate a CNS effect. I 
don't remember that I saw the phrase "CNS effect" or 
not. 

Q You're telling me you can't tell me what's in 

the 1964 Surgeon General's report about central 
nervous system effects? I want to know. 

MR. MC CONNELL: Object. That's 

not what the doctor said. 

Q I will ask that question. Do you know anything 

about what the Surgeon General's report said in 1964 
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1 about central nervous system effects? Do you know 

2 anything? 

3 A I would like to have the report in front of me 

4 and I would be glad to comment to you. 

5 Q We know that you can go through the report and 

6 find references if there are any. I'm just asking 
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7 what you know having read the 1964 report. Can you 

8 tell me anything about what the 1964 report says 

9 concerning central nervous system effects? 

10 A I can't. I don't have a precise recollection 

11 about what it said about CNS effect. It did identify 

12 it as habituating. It did identify it as 

13 psychoactive. 

14 Q But not precisely? Can you tell me anything 

15 about what the '64 Surgeon General's report said 

16 concerning the CNS effects of nicotine? Anything? 

17 A Sitting here without the document in front of 

18 me, I have given you the best answer I can. 

19 Q Can you tell me what was known in the secondary 

20 sources in the literature about effects of nicotine on 

21 the hypothalamus? 

22 A Not without reviewing the documents I can't. 

23 Q Have you read any secondary literature which has 

24 told you the effects of nicotine on the hypothalamus 

25 as known in the early 1960s? 


475 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A I believe I have, but, again, without the 

documents in front of me, my memory is not that 
precise and thorough. 

Q Was it known in the scientific literature in the 

early 1960s that nicotine had an effect on the 
hypothalamus? 

A I think I have answered that question. 

Q Which was? 

A I think I have answered that question. 

Q I'm sorry? 

A Would you please ask it again? 

Q Yes. Was it known in the literature, the 

scientific literature, in the early 1960s that 
nicotine had an effect on the hypothalamus? 

A It wouldn't surprise me if there was some 

scientific opinion to that effect, but I don't have a 
specific recollection. 

Q Well, in fact, it was known by the early 1960s 

in the scientific literature that CNS had an effect on 
the hypothalamus including an effect on ACTH levels. 

MR. MC CONNELL: I object for two 

reason. One, your question made no sense 
and maybe we should have it read back, but 
second is that facts contained in your 
question may or may not be true. 
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1 MR. BERNICK: I'm asking him. If 

2 he doesn't know, he can tell me. 

3 MR. MC CONNELL: Do you want it 

4 read back? 

5 Q No. I will ask it again. Wasn't it known in 

6 the open scientific literature by the early 1960s that 

7 nicotine had an effect on ACTH levels? 

8 A I'm not aware of that one way or the other. 

9 Q Have you looked into that? 
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10 A I have made no specific effort to look into that 

11 particular question, no. 

12 Q Do you know the term BATCO, the company BATCO? 

13 A Yes, I am familiar with the term. 

14 Q What did Brown and Williamson and BATCO know 

15 about ACTH levels in the early '60s? 

16 A I know BATCO had a project Hippo and I know it 

17 had to do with the CNS effects of nicotine, but 

18 without the documents in front of me, I can't recite 

19 to you the specific findings of that or claims made in 

20 those documents. 

21 Q Was there any fact known to Brown and Williamson 

22 or BATCO about the effects of nicotine as of the early 

23 1960s which was not contained in the secondary 

24 scientific literature? 

25 A I think that's not a question to which a "yes" 
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1 or "no" answer would be full and not misleading. 

2 Q Answer the best you can. Doctor. 

3 A What matters is not specific data points per se 

4 but the overall pattern. What did the scientists who 

5 had the greatest knowledge, the most sophisticated 

6 methodology, best understanding of the overall 

7 process, what did they know and did they make that 

8 available in the scientific literature? So it's not 

9 was there any study anywhere ever in some publication 

10 or even two or three or four or ten studies, but what 

11 is the overall impact of this information on the full 

12 literature and on the scientific consensus that would 

13 be formed. 

14 And so if Brown and Williamson or any other 

15 company or scientist or university had information 

16 which would enhance, extend, replicate in a 

17 significant way what was otherwise known, that 

18 information should have been made available 

19 irrespective of whether someone else had published 

20 something along the same line. 

21 Q We will get into that opinion in a moment. 

22 Remember I said before we get to the judgments and the 

23 opinions I want to know the facts. I'm just asking a 

24 factual question. 

25 Can you identify any scientific fact contained 
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1 in the Brown and Williamson or BATCO study or paper 

2 about nicotine which scientific fact did not appear in 

3 the scientific published literature at the same time 

4 from another source? I just want the facts. Then we 

5 will get into the significance of it. 

6 A I've tried to answer your question, Mr. Bernick. 

7 I think I have tried to answer it, and because 

8 isolated facts in and of themselves are not 

9 particularly relevant, what one needs is that view of 

10 an overall process, development of scientific 

11 consensus and the development of that subsequent 

12 public policy. 
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Q I'm going to mark a "1". I'm going to put over 

the top "Scientific fact." I want to know, just list 
them for me, any scientific fact about nicotine which 
appeared in a Brown and Williamson or BATCO study 
which fact did not appear through another source in 
the published secondary literature at the time. 

MR. MC CONNELL: I object to your 

attempt to badger the witness with your 
initial comments, one. Two, I object 
because you've asked the same question 
three times and the doctor's given the same 
answer again three times. 

Q Okay. Any facts? 
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A It's the same answer. I think the issue of 

whether I can identify isolated facts or not is not 
relevant to the bases on which I'm forming the 
opinions. 

Q What are the isolated facts? 

A I've given you my answer, Mr. Bernick. 

Q Are you able to identify the isolated facts? 

"Yes" or "no"? 

MR. MC CONNELL: I instruct him 

not to answer. 

MR. BERNICK: On what basis? 

MR. MC CONNELL: On the basis that 

you're being oppressive and badgering the 
witness on the question. He's given you an 
answer four times. You may not like his 
answer, as Mr. Weber did not like his 
answer earlier on. The point is, his 
answer is his answer. 

Q Are you going to follow the instruction of the 

lawyer here? 

A I will. 

MR. MC CONNELL: Thanks. 

Q Let me ask you about addiction. Isn't it true 

that the open scientific literature has asserted that 
nicotine in cigarettes is addictive going back for 
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1 decades? 

2 A There were scientific claims that nicotine was 

3 addictive well before the 1964 Surgeon General's 

4 report, yes. 

5 Q In fact, didn't that assertion, that scientific 

6 theory, appear in textbooks about tobacco in the early 

7 1960s? 

8 A That may be true. I haven't made and effort to 

9 read those textbooks. 

10 Q Wait a minute. I thought you said you reviewed 

11 the secondary literature, right? 

12 A I said I reviewed some secondary literature, not 

13 all secondary literature. 

14 Q Didn't you review the textbooks that appeared in 

15 the early 1960s about tobacco and its health effects? 
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16 MR. MC CONNELL: Objection. 

17 You've asked that question. He answered 

18 that question. 

19 A The answer is I haven't made a systematic review 

20 of the scientific textbooks of that era. 

21 Q I take it, then, if we put aside the primary 

22 literature and focus on the secondary literature, you 

23 just tell me "yes" or "no", or if you want to give a 

24 fuller answer, that's okay, are you in a position as 

25 an expert here today to tell us what the secondary 
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literature on tobacco said at any given point in time, 
not just parts of it, but what the secondary 
literature fairly taken said about tobacco at any 
time? Can you do that? 

A I cannot give an Encyclopedic account of what 

the secondary literature said about all effects of 
health and tobacco. On a few issues on which I have 
focused I had tried to familiarize myself with the 
state of at least key documents in the secondary 
literature in order to reach reasonable conclusions. 

Q Have you read any secondary literature on the 

effects of nicotine prior to the 1964 Surgeon 
General's report? 

A Yes, I'm quite certain I have. 

Q What? 

A I mean, I took — 

Q Give me even one example. 

A I took your question to mean any literature, 

secondary literature, which describes the state of the 
art prior to 1964. Do you mean documents published 
prior to 1964? 

Q Yes. 

A I misunderstood your question. 

Q I'm sorry. Okay. Have you read any secondary 

literature or primary literature published prior to 
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1 1964 on the effects of nicotine? 

2 A I can't say for sure whether I have or I 

3 haven't. I don't specifically recall. I have read so 

4 many things. 

5 Q Isn't it true. Dr. Murray, that before the 

6 Surgeon General in 1964 made the statement that 

7 smoking cigarettes is a habit rather than an 

8 addiction, that the Royal College of Physicians of 

9 England issued a formal report on smoking and health? 
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I believe that's 

correct. 
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17 A It's a professional organization rather than a 

18 governmental body, so far as I know, so it has a 
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19 somewhat different status, and I do not at this 

20 moment, without the documents in front of me, recall 

21 the precise methodology they used or how they decided 

22 to author the document, but I would have expected the 

23 document to be influential in England. 

24 Q Isn't it true that when the Royal College of 

25 Physicians issued their report in 1962, that they 
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1 specifically made the statement that cigarette smoking 

2 is addictive? 

3 A I seem to recall that claim, yes. 

4 Q And isn't it true that at exactly that time, 

5 that the BATCO documents commenting on nicotine and 

6 addiction start to talk about nicotine being 

7 addictive? 

8 A To the best of my knowledge, that is accurate. 

9 Q And the BATCO documents are documents being 

10 written in Britain; are they not? 

11 A The BATCO documents are by a British-based 

12 company. I would assume they are being authored in 

13 Britain for the most part. 

14 Q They are being offered in Britain reflecting the 

15 views of British scientists, in fact, who are 

16 commenting on the Royal College of Physicians' report; 

17 isn't that right? 

18 A Well, they are reflecting the views of British 

19 scientists, physicians and others who I will expect to 

20 be aware of the report whether or not they were 

21 commenting on it. 

22 Q So it would be a fair statement that when the 

23 BATCO documents talk about nicotine and addiction in 

24 1962 and 1963, that what the BATCO scientists are 

25 doing is merely reflecting the language which is now 
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1 appearing among the British regulatory agencies and 

2 with the British health organizations which say that 

3 nicotine is addictive; isn't that right? 

4 A The phrase "Merely reflecting the language" — 

5 Q I will take out the word "merely." Reflecting 

6 the language that's appearing in the British 

7 publications. Isn't that what was going on? 

8 A I don't know why they chose the specific words, 

9 whether they thought they were just reflecting the 

10 language of those publications or whether they 

11 thought, in fact, nicotine really was addictive in a 

12 sense that is troubling to people. 

13 Q In point of fact, don't the BATCO reports 

14 specifically make reference to the Royal College of 

15 Physicians' report? 

16 A I know I have seen references to the Royal 

17 College of Physicians' report. If you would like to 

18 show me a specific document, I would be happy to — 

19 Q The Southampton Research Conference in '62, 

20 which is in your box over there, was a Southampton 

21 Research Conference that took place, in part, in 
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22 response to the Royal College of Physicians' report, 

23 wasn't it? 

24 A That sounds correct. 

25 Q And Sir Charles Ellis, who, in that document, 
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1 uses the term "addiction," is the scientist who is 

2 commenting on the Royal College of Physicians' report, 

3 correct? 

4 A Well, again, with all due respect, Mr. Bernick, 

5 I'm much more comfortable with the documents being 

6 cited in front of me. If you prefer me to respond 

7 without them, I will do that. If you prefer me to 

8 look at them, I will look at them. 

9 Q Isn't it true that what happened was Sir Charles 

10 Ellis is the original scientist at BATCO who talked 

11 about nicotine and addiction? Can you tell me that 

12 much? 

13 A I recall Sir Charles Ellis' name. I recall the 

14 Southampton Research Conference and I do believe that 

15 at those conferences nicotine was described as 

16 addictive and it may well have been Sir Charles Ellis 

17 who, among others or by himself, used that expression. 

18 Q And it may well have been in response to and 

19 reflecting the Royal College of Physicians' report but 

20 you just can't say as an expert one way or another, 

21 fair? 

22 A I would expect if the conference followed 

23 temporally the Royal College of Physicians' report 

24 that Sir Charles Ellis, in his position, would have 

25 read it, would have probably formed a judgment about 
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1 its correctness and I would also expect him not to use 

2 a word, phrase or expression that indicates that 

3 nicotine is addictive, I wouldn't expect him to do 

4 this loosely unless he felt it likely to be true. 

5 Q Let me ask you, was there any formal distinction 

6 in the scientific literature between habituation and 

7 addiction in '62? 

8 A There was. 

9 Q Oh, there was? 

10 A Yes. The WHO definition, as I understand it, 

11 made a distinction between habituation and addiction 

12 in 1962. 

13 Q Do you know that that was a meaningful 

14 distinction in Sir Charles Ellis' point of view or 

15 not? 

16 A I don't know that. 

17 Q Do you know that that was a meaningful 

18 distinction from the point of view of the Royal 

19 College or not? 

20 A I don't know the answer to that. 

21 Q Okay. Now, we have other documents where other 

22 people at B and W at almost the exactly the same time 

23 are using the terms "nicotine" and "addiction," right? 

24 A Yes. 
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Do you know whether any of them are referring to 


1 addiction as set forth in the Royal College report or 

2 addiction as appearing in the textbooks, or what they 

3 were referring to? Do you know? 

4 A Do I know what was in their minds when they were 

5 writing these documents? 

6 Q Yes. 

7 A I can only infer. I assume that they knew that 

8 the word "addiction" had specific denotation and also 

9 important connotation and they were using them with 

10 that knowledge. 

11 Q Do you know, though, given all what you were 

12 saying about specific denotation and connotation, that 

13 the denotation/connotation were anything other than 

14 they were reflecting the language that was appearing 

15 in the scientific literature at the time including the 

16 Royal College report? Do you know that that's wrong? 

17 A I'm sorry. That was a long question. Would you 

18 mind repeating it? 

19 Q Do you know that the people who in 1962 and 1963 

20 at B and W and at BATCO used the terms "nicotine" and 

21 "addiction," do you know that they were doing anything 

22 other than reflecting the language which was appearing 

23 in the scientific literature such as the Royal College 

24 of Physicians' report? 

25 A I would assume that they were doing more than 
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1 merely reflecting the language, but if they described 

2 nicotine as addictive, I assume they were affirming 

3 that on the basis of the best understanding of their 

4 professional judgment and the best scientific 

5 understanding at the time. Nicotine was addictive. 

6 Q Not asking for your assumption. I'm asking for 

7 the fact. Do you know for a fact what they were 

8 doing? 

9 A I know the words they used and beyond that is 

10 interpretation. 

11 Q As of 1964 when the Surgeon General's report 

12 came out here in the United States, do you know 

13 whether B and W or BATCO had found any evidence that 

14 there was tolerance — do you know what tolerance is? 

15 A Yes. 

16 Q — that there was tolerance for nicotine in 

17 smoking? 

18 A I don't know specifically. 

19 Q Do you know whether as of 1964 anybody at 

20 B and W or BATCO had found and determined that there 

21 was withdrawal — do you know what the term withdrawal 

22 means? 

23 A Yes. 

24 Q — that there was withdrawal as a result of 

25 cessation of smoking? 
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1 A Again, without the documents in front of me, I 

2 don't have a specific recollection. 

3 Q Well, do you know of any study or any scientific 

4 findings that B and W or BATCO ever made at any point 

5 in time that there was either tolerance or withdrawal 

6 in connection with nicotine and tobacco? 

7 A I know that in product design studies very 

8 frequent reference is made to the, quote, "impact," 

9 close quote, of smoke. Cigarettes that did not have, 

10 quote, "high good impact," close quote, wouldn't 

11 succeed. I have seen plenty of documents that 

12 indicate that tobacco designers, product designers, 

13 were well aware of the need to provide an appropriate 

14 impact with the smoke. So to the extent that that is 

15 a reflection of voidance, self-withdrawl or another 

16 sense about the psychoactive properties of tobacco 

17 smoking, they did have such knowledge. 

18 Q Anything else? 

19 A I'm aware of the Hippo studies or study. 

20 Q The Hippo study was a study of tolerance and 

21 withdrawal? 

22 A I'm aware they were the study of nicotine. I 

23 don't recall specifically whether they dealt with 

24 tolerance or withdrawal. 

25 Q Do you know what impact means? 
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1 A I think I know how it is used in the industry, 

2 yes. 

3 Q How is "impact" used? 

4 A As I understand it, the phrase "impact" is used 

5 to refer to the overall psychoactive and other 

6 physiological impacts, primarily of nicotine on the 

7 body, on the brain, et cetera. 

8 Q And you feel comfortable as an expert stating 

9 that interpretation under oath as you sit here today? 

10 Can we hold that out as an example of your expert work 

11 on this case? 

12 MR. MC CONNELL: I object. 

13 A I think I have read enough of the literature and 

14 enough of the discussions of impact both as described 

15 by analysts of that literature and in the context of 

16 the documents I have seen to say that impact is 

17 largely, if not wholly, accounted for by nicotine 

18 dose, and that those people who design cigarettes 

19 understood that and understand that that was one of 

20 the reasons, perhaps a primary reason, perhaps the 

21 primary reason, why people bought cigarettes. I would 

22 say that under oath. 

23 Q But your interpretation of impact is the total 

24 psychoactive effect of nicotine? You feel comfortable 

25 with that interpretation? 
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1 A I don't want to give it that narrow an 

2 interpretation. I'm talking about the property of the 

3 cigarette largely, primarily or almost wholly, perhaps 

4 wholly accounted for by its available nicotine 

5 content, that that and the overall physiological, 

6 pharmacologic, psychoactive, et cetera, effect of that 

7 chemical and/or chemicals on the body, that that is 

8 what I understand cigarette makers are using as 

9 impact. I would state that under oath of how they are 

10 using it. 

11 Q You believe impact includes psychoactivity of 

12 nicotine? 

13 A Yes. 

14 Q That's part of the interpretation you feel 

15 comfortable with? 

16 A Yes. 

17 Q Going back to my question, are you aware of any 

18 evidence from B and W or BATCO, scientific studies, 

19 showing that nicotine at any time produces tolerance? 

20 A I don't have a specific recollection one way or 

21 the other. 

22 Q Same thing regarding withdrawal? 

23 A I think you've asked that already, but I will 

24 answer it again. I don't have a specific 

25 recollection. 

492 


Q Any scientific evidence that B and W or BATCO 

ever gathered showing intoxication from nicotine? 

A I have read very, very many documents and I 

don't have a specific recollection about that. 

Q Now, tolerance, withdrawal and intoxication were 

the three criteria that the Surgeon General used in 
1964 in determining that smoking was a habit rather 
than addiction, correct? 

A I haven't committed all those details to memory, 

but that accords to my recollection of the documents. 

Q Are you aware of any data that B and W or BATCO 

ever generated that would have changed the application 
of those three criteria as set forth in the '64 
report? 

A Without the documents in front of me, it's 

difficult for me to give a categorical answer to that 
question, but on the basis of what I can recall 
sitting here with nothing in front of me, I don't have 
a specific recollection of something of that sort. 

Q Let me ask you some questions about data that's 

generated internally. Let me even ask broader than 
that. 

Scientists performing an investigation of an 
issue, including gathering data in the laboratory, et 
cetera, et cetera, isn't it true that that's a process 
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1 that sometimes has several different steps involving 

2 several different studies? 

3 A Are you talking about the process which leads 
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4 to, say, a publishable paper? 

5 Q Yes. 

6 A Yes. Sometimes studies are — sort of one study 

7 virtually is more or less a paper. So you can get a 

8 study that's a unit paper. Sometimes, though, you do 

9 several studies to lead to a single paper. 

10 Q It's not uncommon to have a scientist who will 

11 do a preliminary or a screening study to see if the 

12 idea that he or she has is worth pursuing further, and 

13 then, depending upon the results, may do another study 

14 or another experiment? That's not unusual, is it? 

15 A No. Scientists may work on developing a method, 

16 making sure they can run the particular experiment in 

17 a consistent manner. That's not unusual. 

18 Q And sometimes the scientists will do a study 

19 that's supposed to be a complete study and find out 

20 that there is something about the experiment, either 

21 the design or the execution, that leaves a flaw or a 

22 problem and the experiment has to be redone in a 

23 different way. That's pretty common, isn't it? 

24 A Well, that happens often enough, but, of course, 

25 the perfect experiment is something everyone aspires 
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1 to but rarely ever achieves. So scientists live with 

2 flaws. They will rerun experiments until they get to 

3 the point where they are comfortable with the results. 

4 Q In the field of scientific research, there is a 

5 broad spectrum of completeness and accuracy in the 

6 data that's gathered and the research that's done? 

7 A That is very broad. 

8 Q There is information that's preliminary, very 

9 limited, may be very full of gaps or issues, and then 

10 on the other hand, there is data that's very robust 

11 because there is a lot of it. It's been consistently 

12 gathered and it's undergone an extensive review? 

13 There is a spectrum, right? 

14 A I just want to be clear. We are talking about 

15 everything from sort of preliminary work in an 

16 individual laboratory that may not be published to an 

17 area on which hundreds of studies have been published? 

18 We are talking about that continuum? 

19 Q Yes. 

20 A Yes. There are such continuums. 

21 Q Even within a given study there is continuum, 

22 from preliminary data to the final data, gathered 

23 final data ready for publication? 

24 A You can have early studies, stages of studies, 

25 where you can methods material, reagents, whatever, to 
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1 make sure everything can be done reliably up through 

2 the point where you're gathering the data and 

3 analyzing from what you regard as sort of a matured 

4 experimental method. 

5 Q And isn't it true that probably for every study 

6 that comes to completion that leads to a final 
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7 experiment with a final result, there may be one, 

8 there may be two, there may be ten different 

9 preliminary experiments that can be done and 

10 preliminary findings that could be made? 

11 A I want to make a distinction between sort of 

12 what you do in order to make sure your experiment is 

13 running properly, that you've got a method that you 

14 can use, data which, you know, you're not recording. 

15 Every scientist records data but which you don't 

16 intend to use in the publication, and then when you 

17 feel you have a reliable set. Then you begin 

18 gathering data. A scientist may not selectively 

19 choose to disregard data from the study when the study 

20 is actually running. That would result in a bias 

21 presentation of data. 

22 Q Is it fair to say. Dr. Murray, that because a 

23 lot of data that gets generated is preliminary or it's 

24 interim, that not all data and not all experiments and 

25 not all manuscripts are suitable for publication? 
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1 A That's a fair statement. Scientists have to 

2 make choices about what lines of research look to be 

3 fruitful, what lines of research are likely to be 

4 important, important either for basic scientific 

5 questions or for their health implications. So they 

6 do need to make choices. 

7 Q Correct me if I'm wrong. As I understand it, 

8 the first step is the scientist or the author has to 

9 make a judgment on whether the research is suitable 

10 for submission for publication, true? 

11 A Well, I think first they would start and ask, do 

12 I have a significant question here or can I develop a 

13 suitable means for studying that question? 

14 Q But assuming that it's an interesting question 

15 or a perhaps a publishable issue, after the data is 

16 gathered and the experiment is done, that scientist 

17 still has to make a judgment on whether the data and 

18 the findings are of sufficient quality to be suitable 

19 for submission for publication, correct? 

20 A That's fair. Sometimes scientists may decide 

21 that they need to develop more data. They may decide, 

22 if the question, in fact, is interesting and the data 

23 looks promising but are not quite right quite, strong 

24 enough, they might want to go back and revise their 

25 methods in order to come up with a stronger finding. 
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1 But they will make those judgments all the time. 

2 Q If the scientists make the judgment that the 

3 paper or the findings are suitable for submission for 

4 publication, is then another process that kicks in, if 

5 it's submitted to a peer review journal, the peer 

6 review process? Right? 

7 A That's correct. 

8 Q And under that process, no matter what the 

9 scientists might think about the suitability of the 
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10 information for publication, the peer review panel may 

11 decide that it doesn't meet their standard of quality, 

12 right? 

13 A Yes. That's what happens. 

14 Q In which case it remains unpublished, true? 

15 A Actually, probably more often than not that's 

16 untrue. More often what happens is a scientist will 

17 submit it to the top tiered journal. I review 

18 frequently for JAMA, for example. People will think 

19 they have a good paper. They send it to JAMA first. 

20 JAMA's response will be "Accepted as it is," "Accepted 

21 with minor revision. Revise and resubmit," or 

22 basically, "Take your paper elsewhere and don't bother 

23 us again." We'll also suggest them another journal 

24 that they might submit to. So scientists will 

25 frequently try the tier one journal, try to 
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1 incorporate suggestions for improving the manuscript 

2 to go to tier two. If they can't publish it there, 

3 they will keep going down the food chain, do we call 

4 it? Keep going down the scientific food chain until 

5 they get it published, until they are convinced the 

6 piece is hopeless. 

7 Q If we go back to the Hippo studies that were 

8 done in the early 1960s — are you with me? 

9 A Yes. 

10 Q — do you know whether an assessment was made by 

11 scientists acting at the request of BATCO about the 

12 suitability, the scientific suitability, of those 

13 research reports for distribution to the scientific 

14 community? Do you know if that assessment was made? 

15 A I read those reports quite a while ago. The 

16 documents, I read them quite a while ago. They are 

17 not what I read most recently. My memory is not as 

18 good as I wish it were. I don't have the specific 

19 recollection there. I do recall an exchange of cables 

20 which I recall were between the person at B and W and 

21 BATCO not to provide information about the Battelle 

22 studies and the Griffith filter to the Surgeon 

23 General. 

24 Q My question is a little bit different. Maybe 

25 you've answered it. My question is whether you are 
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1 aware of an assessment that was made by a scientist 

2 acting at the request of BATCO, an assessment about 

3 the scientific accuracy and reliability of the data in 

4 the Hippo reports in order to determine whether they 

5 should be distributed? 

6 A I want to answer your question. As I said, it 

7 was quite a while ago that I looked at that particular 

8 set of documents, so my recollection of them is not as 

9 good as I would like it to be. I can't specifically 

10 remember whether such an assessment was made or was 

11 not. 

12 It would also be the case, though, that if the 
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13 scientists doing the research felt that the data were 

14 worthy of publication, that's an assessment 

15 appropriately made by a disinterested peer review 

16 panel. 

17 Q Well, I want you to assume that there was an 

18 assessment made by a scientist acting at the request 

19 of BATCO and his determination was that the data was 

20 not sufficiently complete, too preliminary, to be 

21 disseminated publicly as a scientific study. I want 

22 you to assume that assessment was made. 

23 I further want you to assume that the authors of 

24 the study expressed no disagreement. I want you make 

25 those assumptions for me. 
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Under those circumstances, can you say that 
either BATCO or B and W were acting in bad faith by 
not submitting the Hippo Report to the Surgeon 
General? 

A As you pointed out earlier, there is a continuum 

of scientific information. If we are making a public 
health policy and there is information that seems 
pertinent and it's information coming from a 
laboratory of competent scientists very familiar with 
the issue, it might well be the case that that 
information ought to be given to the public health 
authorities doing it who can then make their own 
judgments about the scientific reliability and 
validity of the work. 

Q My question was whether, if those assessments 

were made by those scientists, can you express the 
opinion that B and W and BATCO were acting in bad 
faith? That's my question, not whether you would have 
done things differently, but whether they were acting 
in bad faith. 

MR. MC CONNELL: I object for two 

reasons. One, I think your terminology is 
confusing. Second of all, that's the same 
question you just asked him to which he 
gave you a responsive answer. 
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1 Q I don't think the answer was responsive. Dr. 

2 Murray. That's why I asked the question again. 

3 A I would not use the word "bad faith." My focus 

4 is on what is the proper relation between scientists 

5 and the science they generate and the making of public 

6 health policy, and I think if the information seems 

7 particularly pertinent, even if it is less than 

8 perfect, it ought to have been shared. 

9 Q No matter how preliminary the information was? 

10 A I wouldn't send them the first two data points, 

11 but if I had accumulated what I thought was a 

12 significant amount of information, I would want it to 

13 have been shared. 

14 Q That's a matter of judgment, isn't it? 

15 A That's a matter of judgment. 
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16 Q If other scientists, scientists that were there 

17 at the time, felt comfortable that the judgment was 

18 the data is too preliminary, is that a judgment that 

19 you're prepared to say was wrong? 

20 A You actually didn't tell me that the scientists 

21 were comfortable and agreed with that. What you told 

22 me — 

23 Q Yes, I did 

24 A What you told me is that they didn't express 

25 disagreement. So the absence of a record of public 
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1 disagreement is not the same as a clear record of sort 

2 of free and shared judgment of agreement. If you can 

3 show me that, I would be happy to say it at this 

4 point. 

5 Q I'm asking judgments made at the time by the 

6 scientists that are involved that the data is too 

7 preliminary to distribute outside the company, are you 

8 in a position to say that the judgment is wrong? 

9 A There are two sets of scientists here, the 

10 scientists who do the research and there is another 

11 scientist — 

12 Q I understand. 

13 A — whom you have told me BATCO has asked to go 

14 and review this research who has expressed an opinion 

15 that they don't want this research published, and the 

16 reason cited, as in your example, is that the data is 

17 too preliminary. Do I have that correct? 

18 Q Yes. 

19 A Okay. I want to know more about the roles and 

20 relationships of the two different scientists involved 

21 and I would particularly like to know particularly the 

22 views of the scientists who actually did the research 

23 rather than from the other scientist at BATCO engaged 

24 to come and create this judgment. 

25 Q I want you to assume the decision is made to 
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1 seek the advice of a scientist that doesn't work for 

2 BATCO. That decision is made by BATCO. Do you know 

3 who actually did the studies? 

4 A I can't recall. 

5 Q Do you know whether there was anybody at BATCO 

6 that ever did those studies? 

7 A I believe they hired an outside research firm. 

8 Q Outside research organization did the study. 

9 They come in to BATCO. BATCO says, "In order to make 

10 the judgment about whether to send them, we are going 

11 to solicit the opinion of an outside scientist." 

12 Outside scientist says, "This data is too 

13 preliminary." 

14 Are you prepared, number one, to say that that 

15 outside scientist was wrong in the judgment that he 

16 made? That's question one. 

17 A I don't know. The scientist was entitled to his 

18 opinion however he may have gathered his opinion. It 
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19 seems to me on the face of it an inappropriate 

20 practice to bring in one scientist to tell other 

21 scientists whether material is suitable for 

22 publication or not. I think that's a decision that 

23 the scientists doing the research have to make on 

24 their own. 

25 Q A contract lab makes their own decision on 
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whether to publish the data? Is that what you're 
saying? The contract lab did the research, sends it 
to his client. The client is the one that gets the 
request. Clients says, "I want the opinion of an 
outside scientist." You're saying that's wrong? 

A They are entitled to an opinion of an outside 

scientist, but I still think that the appropriate 
relation between scientists and the making of public 
policy, the decision whether or not to submit a study 
for publication, ought to rest in the hands of the 
scientist doing the work. 

Q Outside scientist says, "The data is too 

preliminary to distribute." Are you saying that 
judgment was wrong? 

A I don't know if it was right or wrong, but that 

scientist is entitled to make his or her judgment but 
I don't think that scientist's judgment ought to be 
controlling over the scientists who actually did the 
research. 

Q You don't know who those scientists were, do 

you? 

A Not sitting here I don't. 

Q Ultimately the idea of producing a cigarette 

where all the tar was filtered out or a 
nicotine-delivery device, ultimately that effort 
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1 failed; isn't that true? 

2 A I'm aware that at least, to my knowledge, no 

3 product like that has either — well, I'm aware that 

4 several efforts have been made to develop products 

5 like that. Some of them were withdrawn by the 

6 manufacturer before distribution. I think some were 

7 test marketed. I think it's a mixed picture. 

8 Q Isn't it a fact that with all the experiments 

9 with alternative smoking devices. Project Ariel, 

10 Project Air Bus, the Griffith filter, which is a 

11 filtered product, none of those products were found to 

12 be acceptable to the consumer, or, in some cases, some 

13 of them were even found to be technically infeasible; 

14 isn't that true? 

15 A I'm aware that the products were abandoned for a 

16 variety of reasons and I'm also aware that there are 

17 disputes in some cases about the precise reasons why a 

18 project was abandoned or not and I've read a 

19 deposition of a Dr. Mold — 

20 Q I'm not talking about Dr. Mold. I'm talking 

21 about BATCO and I'm talking about B and W. Isn't it 
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22 true that BATCO and B and W were unable to design an 

23 alternative smoking device after having tried two 

24 different times, an alternative smoking device that 

25 was commercially acceptable, true? 
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1 A That's in accordance with my reading of the 

2 literature, that they, for whatever reasons, did not 

3 choose to market those devices. 

4 Q Didn't choose to market because they couldn't 

5 make it work, right? That was true of Project Ariel 

6 and true of Project Air Bus, true, or do you not know? 

7 A I think it's true insofar as you state it. 

8 Q And the Griffith filter, that was not acceptable 

9 to consumers. They didn't like it? 

10 A Without the documents in front of me, I can't 

11 precisely recall why the Griffith filter project was 

12 abandoned. 

13 Q Reynolds came out with Premier. That was a 

14 commercial flop, wasn't it? 

15 A That's as I recall it, yes. 

16 Q When they come out with Premier, the people who 

17 don't like cigarettes, who believe that cigarettes 

18 shouldn't be sold, said that that's not satisfactory 

19 either. Premier wasn't satisfactory to them either. 

20 It couldn't please anybody, right? 

21 A I'm aware that they received criticism from 

22 multiple quarters for that product. 

23 Q Hounded out of the market, true? 

24 A That's your characterization. 

25 Q Isn't that a fair characterization, if we are 
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being candid here, hounded out of the market, true? 

A I thought it was, as you stated, partly for 

criticism that it received and partly because it 
didn't find widespread consumer acceptance. 

Q That's not hounded out of the market? 

A Well, hounded out of the market means you might 

have a wonderful product but people won't let you sell 
it. 

MR. BERNICK: I'm going to get 

into another area and I thought we would 
take a quick break. 

MR. MC CONNELL: Sure. 

MR. WEBER: Then we'll come back 

and proceed with a couple more areas. 
(Recess taken.) 

Q Dr. Murray, after this public health issue arose 

in the early 1960s, the smoking and health public 
issue, I take it that the activities of the Surgeon 
General are a reflection of the significance of that 
issue to public health generally. This was not simply 
something that appeared in the papers. It was 
recognized by the Surgeon General as being a 
significant issue, true? 

A I think that's true, yes. 
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25 Q And it would be fair to say that because this 
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was a public health issue rather than a private issue 
within a company, this was an issue that was going to 
be addressed not just by tobacco companies but by a 
whole range of outside researchers, correct? 

A Let me say, so that I can be sure I understand 

your question — 

Q Yes. 

A — that having recognized the relation between 

smoking and health, this became an issue of interest 
to a much broader scientific community than merely the 
scientists working within the tobacco industry, yes, 
that's correct. 

Q As a result, if we kind of rolled the clock 

forward from the early 1950s, isn't it true that a 
vast array of scientists in research organizations 
totally unrelated to the tobacco industry became 
involved in doing research into this area? 

A Over the years many, many scientists have become 

involved in research relating to smoking and health. 

Q Indeed, as the years unfolded, the body of 

science that grew in this area as a result of 
independent nontobacco industry research, that body of 
science became huge, true? 

A It grew to a massive size. This is part of the 

problem when you're trying to sort of reconstruct 

509 


1 scientific progress. It's difficult to disentangle 

2 the contribution from different scientists coming from 

3 different kinds of organizations because the scientist 

4 publishes a paper that might inspire another scientist 

5 to do something else, but, yes it's grown to a huge 

6 size. 

7 Q This was research that was done separate and 

8 apart from research that was funded by the tobacco 

9 industry. The nontobacco-industry-funded research was 

10 done by researchers and research organizations at the 

11 highest level of quality, true? 

12 A Certainly there were some researchers of the 

13 first rate who have done this. I can't swear that 

14 there were no second-rate searchers also involved, but 

15 there were plenty of first rate researchers on a 

16 variety of questions related to smoking and health. 

17 Q Not only have there been the Surgeon General's 

18 report of 1964, how many additional Surgeon General's 

19 reports have there been on smoking and health? 

20 A They have been producing them at, I believe, an 

21 annual clip more or less, so we can do the math. 

22 Quite a few. I think I said yesterday some of them 

23 were more in the form of updates and not really 

24 breaking new ground per se. Others have seemed to 

25 have been more important and some of them, 
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1 particularly in recent years, have tended to focus on 

2 more sort of specific subissues. 

3 Q If we are to go to those Surgeon General's 

4 reports, each one, isn't it true, contains references 

5 to scientific articles that tell you the articles that 

6 they are relying on? 

7 A Yes, they do cite the literature. 

8 Q Isn't it true that if we just focus on those 

9 particular scientific publications that the Surgeon 

10 General thought were worthy of note, today there are 

11 upwards of 20,000 peer reviewed publications that have 

12 been cited by the Surgeon General in the field of 

13 smoking and health? Isn't that true? 

14 A It wouldn't surprise me. I mean, we would have 

15 to go and make sure that we aren't double counting, 

16 that is, the same paper cited in '64, '65, '67, but it 

17 wouldn't surprise me if there were that many articles. 

18 Q And because those Surgeon General's reports came 

19 out on such a regular basis and the science tended to 

20 be done at such a high level, isn't it true that 

21 smoking and health scientifically, scientific 

22 developments in smoking and health, were never far 

23 from the public eye? They were always in the public 

24 eye? 

25 A Public attention waxes and wanes, as we well 
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1 know, depending on factors which are sometimes 

2 difficult to identify. I suspect that at certain 

3 times people thought they were hearing the same old 

4 thing and so probably tuned it out; at other times 

5 there were reports that seemed to have a particular 

6 impact. The '64 report was a classic example, but you 

7 couldn't say that the public was completely and 

8 absolutely unaware of issues about smoking and health. 

9 Q Let me get the relationship straight. 

10 Scientific community does research. Research gets 

11 reviewed by the Surgeon General. Surgeon General 

12 issues these regular reports. Media picks up on the 

13 Surgeon General's reports. That's a pretty basic kind 

14 of routine channel of communication, isn't it? 

15 A Yes. 

16 Q Indeed, would it be fair to say as we sit here 

17 that the basic awareness that the public has and, 

18 indeed, that the scientific community has about 

19 smoking and health is largely an awareness that is 

20 attached to or driven by what the Surgeon General 

21 assigns and judges about the state of science on 

22 smoking and health? 

23 A Again, that's a complex question. I will do my 

24 best to try to answer that. 

25 Q In fact, the language of the warnings do, too, 
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1 because those come from the Surgeon General, too, 

2 right? 

3 A The warnings on the packages? 

4 Q Yes, the language of the warnings. 

5 A I thought it was negotiated among a variety of 

6 parties. 

7 Q The language was approved by the Surgeon General 

8 of the United States, true? 

9 A As far as I know it was approved but not without 

10 some negotiation as to the specifics. 

11 Q The language that appears on every packet of 

12 cigarettes by Congressional mandate, that language 

13 that appears is approved by the Surgeon General of the 

14 United States, true? 

15 A I will take your word for it. 

16 Q Don't you know? 

17 A I have read the history of the language 

18 warnings. I have read about it but I can't remember 

19 the precise step by step of who has a voice at every 

20 stage in it, but I don't see any reason to disagree 

21 with you on that. 

22 Q I'm just asking whether you know or not. 

23 A I just don't have a specific recollection, 

24 without my sources in front of me, of exactly who 

25 wrote it, who had a hand in deciding who would write 
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it, who has a hand in responding to drafts of what 
language might be there. I know the Surgeon General 
was not the sole author of the language of the 
warnings in the '60s. I don't know whether the 
current warnings are strictly and solely the property 
of the Surgeon General's work or not. 

Q I want to get back to my question. Isn't it a 

fact in the years that have unfolded since 1964, both 
public awareness and medical awareness of the state of 
science on smoking and health is largely — I'm not 
saying exclusively — but is largely driven by the 
judgments of the Surgeon General on what science has 
shown? 

A That's a fair question. I think the Surgeon 

General's reports, which, of course, are not written 
by the Surgeon General but by panels appointed by the 
Surgeon General, have been very important and 
influential documents. Members of the public have 
read the actual documents, so in the process as you 
described it, it gets filtered through the media in 
part. 

To the extent that it's a dog bites man story 
the media is less interested. So if it's simply an 
update, "Yes, we haven't changed our mind," my guess 
is if I were a media scholar or if media scholars have 
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1 done this, they went back and studied it, they would 

2 say, "Yes, well, newspapers carried the story but not 

3 very prominently and it wasn't particularly 
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4 important." 

5 To the extent it seems to break new ground, 

6 becomes a man bites dog story, then I would expect it 

7 to have a pretty significant impact on the public 

8 perception. 

9 Q It's more probably the influential voice on the 

10 question of what science has shown about smoking and 

11 health, for the last 30 years anyhow, the most 

12 significant voice has been that of the Surgeon 

13 General. Is that fair? 

14 A I would agree with that. 

15 Q Are you aware of any pronouncements by any 

16 medical institution, scientific association or 

17 organization which has been driven or determined by 

18 the views of the tobacco industry? 

19 A I think you deserve just a very straight answer 

20 to that. I don't know of any such statement which has 

21 been, in your words, driven or determined by the 

22 tobacco industry. I think many such statements have 

23 been influenced by, say, research that the tobacco 

24 industry has sponsored either from the companies or 

25 the Council for Tobacco Research or its predecessor. 
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the Tobacco Industry Research Committee, but driven or 
determined would be an inappropriate description for 
that relationship. 

Q Certainly statements that have been made by the 

tobacco companies on the smoking and health 
controversy, setting aside the research that's been 
funded, statements made by the tobacco industry on 
smoking and health have been singly uninfluential in 
determining the views as expressed by medical 
institutions, medical associations and the scientific 
researchers, true? 

A I think that has certainly been true for the 

last couple of decades. 

Q If you went back through all of this research 

that has been done by researchers not tied to the 
tobacco industry, are you aware of any scientific fact 
which has been uncovered in this litigation which 
can't be found in the published literature by 
researchers not tied to the tobacco industry? 

MR. MC CONNELL: I'm going to 

object to the question. I don't think the 
doctor holds himself out as an expert of 
what's been turned over in litigation and 
what hasn't in the universal way you've 
asked the question. 
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1 Q I will rephrase it. 

2 A Thank you. 

3 Q There's been lots of focus in the last couple 

4 years by the media of new things that have been 

5 learned, true? 

6 A Yes. 
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7 Q Okay. I'm asking you, now that you've actually 

8 been through all this stuff, to identify any 

9 scientific fact which has emerged in the documents 

10 that you have reviewed which was not previously known 

11 in the published literature through other sources. 

12 A Just for the sake of completeness, let me 

13 mention I obviously haven't reviewed every document 

14 that's been written, just the ones I have, in fact, 

15 been presented with and had the opportunity thus far 

16 to review. Those are the documents we are talking 

17 about. 

18 And, I mean, with all due respect, I think the 

19 question sort of presupposes some ideas about the 

20 relationship between particular bits of scientific 

21 information and — 

22 Q It's a fact question. Doctor. It's a fact 

23 question. Can you put your finger on any scientific 

24 fact which you discovered from these documents that 

25 was not previously disclosed in the published 
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scientific literature through another source? 

A I think that some of the data which I have seen 

coming from the laboratories of the scientists 
employed by the tobacco industry who were, to the best 
I can tell, very skilled scientists, that that alone 
would have made that information worth publishing and 
would have had an impact on the public health 
deliberation. 

Q That's not my question. My question is, tell me 

the scientific fact which you have seen in the 
documents that you reviewed which was not previously 
described in the published scientific literature 
through another source. Just tell me the fact. 

A With all due respect, I've tried to answer the 

question to the best of my ability and in light of the 
kinds of judgments that I think I'm equipped to make 
as an expert on this. 

Q I have not heard you list for me a fact. Am I 

wrong? 

A I have not made an attempt to list such a fact 

because I don't think it's a meaningful response in 
the context. 

Q Now, as all of this information is being 

developed and research organizations, the Surgeon 
General, comes out with these reports, cigarettes 
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1 continue to change in their design, true? 

2 A Yes. The industry was working on the design of 

3 cigarettes and, as you earlier said, in particular 

4 they are reducing the tar levels of cigarettes, tar 

5 delivery levels of cigarettes. 

6 Q Mr. Weber asked you some questions on research 

7 regarding the components of cigarette tobacco and 

8 smoke. Do you recall that? 

9 A I recall being asked about that. 
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10 Q Isn't it true that, notwithstanding all the 

11 research that has been done, no one has been able to 

12 successfully isolate a component of tobacco or smoke 

13 which has been proven to be the cause of cancer from 

14 cigarettes, true? 

15 A I think that's not true. 

16 Q You tell me. You tell me the component of smoke 

17 which has been shown to be the cause of cancer. 

18 A Benzo(a)pyrene. A metabolic breakdown product 

19 of benzo(a)pyrene forms DNA adducts at hot spots on 

20 the P53 gene, on the cancer-producing gene, which 

21 mutations at such hot spots are known to be involved 

22 in something like 60 percent of lung cancers. That 

23 was a paper published in the Journal of Science within 

24 the past two months. 

25 Q Was that the first demonstration of that 
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1 phenomenon? I think it was announced to be the first 

2 demonstration. 

3 A Of that particular bit of information, yes, as 

4 far as I know, that was the first demonstration that 

5 the DNA adducts were formed by the breakdown product 

6 of benzo(a)pyrene at those points on the P53 gene, 

7 which has, by other literature, been associated with, 

8 as I recall, 60 percent of lung cancers. 

9 Q Can I ask you a question about that paper that 

10 appeared in the Journal of Science in a way that you 

11 can respond as an expert? In other words, are you 

12 prepared as an expert to comment what that paper in 

13 the science magazine actually demonstrated? 

14 A To the limits of my ability I can tell you 

15 something about what I interpret to be the 

16 significance of that paper. I'm not a molecular 

17 geneticist. 

18 Q That's why I asked you the question. I take it 

19 you are not an expert in the scientific discipline 

20 that produced this piece of research, true? 

21 A I want to be honest with you. I mean, I don't 

22 regard myself as a molecular geneticist. I don't hold 

23 myself out as a molecular geneticist. I did research 

24 in a molecular biology laboratory as an undergraduate 

25 but that was many years ago. However, my involvement 
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1 with the Human Genome Protect and with scientists in 

2 the Human Genome Project has compelled me to learn a 

3 great deal more about genetics than I probably 

4 otherwise would have learned. So I know something 

5 about the significance of such studies but I could not 

6 represent myself to you as an expert in molecular 

7 genetics. 

8 Q I don't want to talk about the science paper 

9 right now. Maybe we'll have a little bit of time to 

10 get to it. I will be more than happy to get to it, 

11 but to make matters simple, prior to January 1, 1996, 

12 had anyone been able to isolate a component of smoke 
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13 which had been proven as the cause of disease in 

14 people? 

15 A I think there were multiple components of smoke 

16 which were known to be carcinogenic, and the 

17 reasonable and very plausible judgment was made as a 

18 matter of scientific consensus and public health 

19 policy that. A, cigarette smoking causes a variety of 

20 forms of cancer as well as other diseases, and, B, 

21 that it was likely that various substances, and 

22 benzo(a)pyrene being one of them, were likely to be 

23 involved as one of the causal agents in this process 

24 of conversion of a cell from a normal state to a 

25 cancerous state. 
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Q I didn't really make my question clear. Let me 

tell you where I'm going. Maybe we can expedite this. 

What I'm interested in getting at, I recognize 
that a variety of materials had been identified in 
smoke as potential explanations for the incidence of 
disease in smoking. I understand that. 

A Yes. 

Q And how many different substances have been 

identified in that? 

A Thousands, I believe. 

Q Okay. So the question then becomes, if you 

wanted to try to remove a component or a couple of 
components, has anyone been able to demonstrate that 
removal of any particular component of cigarette smoke 
would result in a reduction of risk or disease? Has 
anyone been able to show that? 

A Has anyone been able to — 

Q Has anyone been able to show that if you take a 

particular component of smoke out that you will get a 
notable, measurable reduction in human disease? 

That's my question. 

A Not in that sense, not that I'm aware of or that 

I can recall reading. 

Q I take it, then, that there is no validated data 

which would say that a selective filtration technique, 
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1 one that takes out some components of smoke and not 

2 others, there is no validated data to show that a 

3 selective filtration technique would actually produce 

4 a safer cigarette, true? 

5 A Well, "validated" is a fairly large term. I 

6 would imagine there are a variety of assays one can 

7 use to assess carcinogenicity of filtered smoke. You 

8 can use the same assays to assess the carcinogenicity 

9 of other things and they are in a sense validated. 

10 Are they absolutely specific and sensitive? I mean, 

11 are they 100 percent accurate predictors whether it 

12 will cause cancer in humans or not? As far as I know, 

13 none of the assays are 100 percent predictive. Some 

14 of them are useful and in combination they might be 

15 quite useful. 
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16 Q Isn't it true the papers have published even in 

17 the last 24 months saying that there has been no 

18 validated technique for selectively filtering 

19 cigarette smoke? 

20 A I would be happy to look at the paper if there 

21 is. 

22 Q Are you familiar with Hoffman's paper, Hoffman's 

23 1995 paper, on the subject? 

24 A Where was Hoffman's paper published? 

25 Q I'm asking if you're familiar with the paper. 
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1 A Well, if it's one of the journals I regularly 

2 read, I would have seen it and read it. I don't 

3 recall it. 

4 Q Do you know who Dr. Hoffman is? 

5 A What's Dr. Hoffman's first name? 

6 Q Detrick. 

7 A Detrick Hoffman. I don't know Dr. Hoffman 

8 personally. Doesn't mean I haven't read one or more 

9 papers by Dr. Hoffman, but without seeing the paper, I 

10 couldn't tell you if I read it or not. 

11 Q Has the Ames test ever been validated as a test 

12 for determining the ability of materials to cause 

13 cancer in human beings? 

14 A I'm aware that Bruce Ames himself has expressed 

15 some reservation about the usefulness of the Ames test 

16 in identifying human carcinogens. 

17 Q Has mouse skin painting ever been validated as a 

18 animal model for determining the ability of a material 

19 to cause cancer in human beings? 

20 A Just as any other potential assay, so far as I 

21 know, mouse skin painting has both virtues and 

22 limitations in its ability to identify substances that 

23 might be carcinogenic in human beings. 

24 Q Has anyone ever claimed that mouse skin painting 

25 has been validated as an animal model in the causation 
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of cancer in humans? 

A Persons have used skin painting — 

Q That's not my question. 

A I don't know the answer to your question. 

Q Have any of these animal testing, and I mean 

Ames testing, mouse skin painting test, been validated 
as animal models for determining the ability of a 
material to cause cancer in humans? 

A Perhaps you can explain to me what you mean by 

"validated" in this context. 

Q We talked about adequate modeling, and I assume 

that what you have been talking about is a 
demonstration that a particular experimental technique 
has been correlated with the ability to predict cancer 
in people? 

A Models are developed, models are used and models 

are found to have greater or less usefulness for 
extrapolating from its effect in animals and animal 
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19 systems and tissues to its effect in actual live 

20 humans under the exposure of their conditions. I'm 

21 aware that there are international organizations of 

22 people who study cancer, researchers who study cancer 

23 who review such models and make recommendations about 

24 which ones are useful and which ones are not. 

25 Q Are you aware of any selective filtration 
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1 technique which has been demonstrated to reduce — I 

2 may have asked you this — incidence of disease in 

3 people? 

4 A With actually the kinds of data that one would 

5 regard as sufficient and adequate proof that you would 

6 have, both you would have animal model data, you would 

7 have pathological data and you would have 

8 epidemiological data, all three of those? Now, 

9 sitting here I can't recall selective filtration 

10 techniques that meet those criteria. 

11 Q In fact, talking about selective filtration 

12 techniques, none has been validated as a way of 

13 reducing any kind of disease in people at all through 

14 statistical evidence or pathological evidence, true? 

15 A I'm sure scientists have had scholarly 

16 discussion about whether or not it would make a 

17 difference. It certainly is reasonable to believe 

18 that if the harmful elements of cigarette smoke are in 

19 the tar and you can reduce the amount of tar, you 

20 would get less harm as an outcome. To what extent 

21 that has been conclusively demonstrated, I can't at 

22 this time tell you offhand. 

23 Q That's the idea that people have been pursuing 

24 in the tobacco industry since the 1950s, true? 

25 A To develop a safer cigarette. 
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1 Q A selective filtration technique to remove 

2 whatever is there involved in the incidence of disease 

3 with respect to smoke. 

4 A I think it was more than selective filtration. 

5 There were other elements of cigarette design, paper 

6 design, poking holes in the paper, different tobacco 

7 combinations, different breeds of tobacco leaves, but 

8 I think, yes, particularly through the late '50s and 

9 into the '60s, there were efforts, by my recollection 

10 of the documents, which I don't have before me, that 

11 the industry made some fairly aggressive efforts to 

12 try to develop safer cigarettes. 

13 Q Are you aware today of any cigarette design that 

14 has ever been available or ever been known which has 

15 produced or would produce a safer cigarette? 

16 A I'm sorry. Would you mind repeating that? 

17 Q Yes. Are you aware of any design that has ever 

18 been explored or developed in any way, shape or form 

19 that would result in a safer cigarette? 

20 A For which there is conclusive scientific 

21 evidence that that would result in a safer cigarette? 
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22 Q I would be satisfied with any kind of scientific 

23 proof that, in fact, the cigarette is safer. 

24 A I believe I have certainly read discussions 

25 where it was presumed that if you could reduce tar 
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1 components, and I believe I read that. 

2 Q Not presume. Shown. Are you aware of any 

3 scientific data that shows that any alternative design 

4 of cigarettes, in fact, would be safer? 

5 A Sitting here without the documents in front of 

6 me, I don't recall that. 

7 Q In fact, in place of or at the same time that 

8 selective filtration was being investigated, the 

9 industry pursued a strategy or an approach of general 

10 reduction, correct? That's what we have been talking 

11 about before? 

12 A That's my understanding, yes. 

13 Q And general reduction is, rather than trying to 

14 selectively reduce an individual component, you redo 

15 you the overall delivery of smoke with all its 

16 different components, right? 

17 A Yes, I believe that's my understanding of that 

18 strategy, yes. 

19 Q Isn't it true that that strategy has been 

20 endorsed by associations including health 

21 organizations that are independent of the tobacco 

22 industry? 

23 A I have read and heard numerous endorsements 

24 which usually contained a caveat that said, "If you 

25 must smoke, smoke a cigarette that's low in tar and 
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1 nicotine." 

2 Q But there have been endorsements of that 

3 approach. General reduction, by the tobacco industry, 

4 has been endorsed by the National Cancer Institute, 

5 true? 

6 A I don't have a specific recollection of that, 

7 but I would expect the National Cancer Institute to 

8 say something on the order of, "If you must smoke, 

9 smoke a low tar/nicotine cigarette." 


10 

Q 

Didn't the Surgeon General 

in the preface to 

the 

11 

'79 

report specifically say this 

was 

the right way 

to 

12 

go? 





13 

A 

I believe I remember that 

to be 

true, yes. 


14 

Q 

That was repeated in 1981, 

wasn 

't it? 


15 

A 

I don't recall that in '81 

but 

I have no reason 

16 

to 

doubt your statement of it. 




17 

Q 

Isn't it true papers were 

published by the 


18 

National Cancer Institute to the 

same 

effect, that 


19 

general reduction was the way to 

go? 



20 

A 

What years are we talking 

about 

for these 


21 

papers? 




22 

Q 

Mid 1970s, 1976, '77, '78. 




23 

A 

Who was making the papers. 

individual 


24 

scientists? 
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Individual scientists affiliated with the 


1 National Cancer Institute, scientists also involved 

2 with the Tobacco Working Group effort. 

3 A It would be no surprise to me that individual 

4 scientists, that at least some individual scientists, 

5 would have that view, that that was the way to go, 

6 yes. 

7 Q And do you know what the ISC, the health 

8 organization in Britain — 

9 A ISC? I don't know it by those initials. What 

10 do the initials mean? 

11 Q I couldn't tell you what the initials mean as I 

12 sit here right now. The ISC was an organization — 

13 let's see if I can refresh your recollection — in 

14 Britain that, on behalf of the British government, 

15 took charge of looking into smoking and health issues 

16 and whether something could be done to modify 

17 cigarettes in order to reduce risk. Are you familiar 

18 with that? 

19 A I don't know that much about the ISC. 

20 Q Now, as the deliveries came down, isn't it true 

21 that an issue arose about whether or not cigarette 

22 smokers compensate for lower deliveries? 

23 A Yes, I have read a number of discussions about 

24 that. 

25 Q That's another issue that was published in the 
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1 open and scientific literature, true? 

2 A I am aware that there have been publications 

3 dealing with that phenomenon of smoker compensation 

4 for delivery. 

5 Q Smoker compensation was first recognized through 

6 independent scientific publications outside of the 

7 tobacco industry, true? 

8 A I don't know if that's true or false. 

9 Q Don't you know about the Lucchesi paper in 1967? 

10 A I don't specifically recall the paper by that 

11 author's name, but I probably have run into an account 

12 of that paper in the literature that I have read. 

13 Q Well, Lucchesi observed compensation in 1967, 

14 didn't he? 

15 A I have just said that I don't have a specific 

16 recollection of having read that paper. 

17 Q Did you read Russell's review of the history of 

18 compensation research that was published in the mid 

19 1970s? 

20 A I don't have a specific recollection of reading 

21 that review. 

22 Q Do you know who Russell is? 

23 A What's Russell's first name? 

24 Q Not the philosopher. MA Russell, English 

25 researcher. 
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1 A Not Bertram Russell? 

2 Q Not Bertram Russell, right. 

3 A I may have encountered that name in my reading. 

4 I don't have a specific recollection of him. 

5 Q Do you know of any information that says that 

6 the industry knew about the phenomenon of compensation 

7 before the phenomenon of compensation emerged in the 

8 published literature? Do you have anything that 

9 suggests that? 

10 A Sitting here without documents in front of me, I 

11 can't recall the precise dates of when the industry 

12 begins to talk about smoker compensation versus when 

13 accounts of this begin to appear in the open 

14 literature. 

15 Q You're not prepared as an expert to sit here and 

16 say that compensation was some secret known only to 

17 the tobacco industry, are you? 

18 A I couldn't make that judgment one way or another 

19 without an opportunity to review the documents again 

20 specifically with respect to that question, but I 

21 would want to say that if the industry had that view, 

22 held that view, had that knowledge and that it was 

23 appropriate, even if it had been published in the open 

24 literature, that it would have been appropriate for 

25 industry scientists who understood this to share this 
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1 knowledge publicly. 

2 Q Isn't it fair to say that compensation was 

3 openly discussed within the ISC in Britain in order to 

4 determine whether it affected the general reduction 

5 strategy? 

6 A I do not have a specific recollection of that. 

7 Q Isn't it a fact that basically the ISC 

8 determined that compensation was only partial? There 

9 was no complete compensation, therefore, general 

10 reduction should still be done with regard to 

11 cigarettes? Isn't that their determination? If you 

12 don't know, just say you don't know. 

13 A Well, that sounds familiar. I have some 

14 recollection of reading about that particular 

15 controversy and decision, but, once again, without the 

16 documents in front of me, it's difficult for me to 

17 say. 

18 Q Well, isn't it a fact as we sit here today the 

19 current state of science is that compensation is not 

20 complete? True? 

21 A I'm sorry. That compensation — 

22 Q As we sit here today, the current state of 

23 science is that compensation is not complete, that 

24 people who smoke lower-delivery cigarettes get not 

25 necessarily one to one but get lower delivery 
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1 notwithstanding compensation, isn't that true? 

2 A That's my understanding of the literature. 

3 Q Okay. Another problem that arose or another 

4 issue that arose as general reduction took place and 

5 the deliveries came down was how to market 

6 lower-delivery cigarettes to the consumer because they 

7 were not as full-flavored? Wasn't that an issue that 

8 the tobacco company addressed? 

9 A I think there are many references to the problem 

10 of how to make an acceptable lower-delivery cigarette 

11 for the consumers. 

12 Q Isn't it true that not only the tobacco 

13 industries were focused on how to make a 

14 lower-delivery cigarette, but organizations like the 

15 National Cancer Institute and the ISC were also 

16 focused on how to make a lower-delivery cigarette that 

17 would be attractive to the consumer? 

18 A I know that there was a time when there was an 

19 effort — I think we have referred to the Tobacco 

20 Working Group and a man named Gio Gori — there was a 

21 time when at the National Institute of Health there 

22 was some effort made to develop a lower-delivery 

23 cigarette, a safer cigarette. Yes, I think we have 

24 spoken about that. 

25 Q But concerning the issue was a broader issue, 
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the issue was the National Cancer Institute, indeed, 
the Surgeon General and the ISC all had an interest in 
having the consumer switch to lower delivery, right? 

They all expressed it? 

A The NCI, ISC — I want to — 

Q The NCI, the Surgeon General and ISC all 

expressed an interest in having the consumer switch to 
lower delivery, true? 

A With the admission that I can't precisely 

remember the ISC, yes, that's consistent with my 
knowledge. 

Q And they all came to grips with the question, 

"Well, how can we make or how can the tobacco 
companies make lower-delivery cigarettes attractive to 
the consumer?" That was the issue, wasn't it? 

A That was an important issue because you can 

hardly get people to switch if no one's going to use 
the product. 

Q Isn't it true, in the process of wrestling with 

that issue, the National Cancer Institute and the ISC 
both came up with the idea that the tobacco industries 
ought to look into maintaining nicotine levels and 
dropping tar deliveries? True? 

A Now, I have read quite a bit about the NCI's 

efforts with the lower-tar cigarette. 

535 


1 Q Wasn't it published papers in the mid '70s 

2 basically suggesting that you could make a more 

3 attractive lower-tar-delivery cigarette by lowering 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


http://legacy.library.ucsf .©duAii^kltdiIfbi§a0iO)^industrydocuments.ucsf.edu/docs/fghl0001 



4 tar but maintaining nicotine? Wasn't that the 

5 suggestion by the NCI scientists? 

6 A Was it? I can't recall if it was a suggestion 

7 by individual scientists — individual scientists are 

8 always welcome to express their opinions — or whether 

9 it was an official position of NCI. I do know that in 

10 the end NCI put an end to the safer cigarette project. 

11 Q Well, it certainty ended, but before it ended, 

12 isn't it true that scientists working for the NCI 

13 suggested in published papers that one way of trying 

14 to make cigarettes safer, lowering deliveries, was to 

15 maintain nicotine and drop tar, true? 

16 A It wouldn't surprise me if that opinion is in 

17 the published literature as expressed by a scientist 

18 from the NCI, Tobacco Working Group. 

19 Q It was also suggested by Russell and outside 

20 researchers in England and the ISC; was it not? 

21 A Well, since I said I'm not entirely sure that 

22 I'm familiar with those documents, I can't say if it 

23 was or wasn't, but I will take your word for it. 

24 Q Certainly the idea of maintaining nicotine and 

25 dropping tar was not some secret within the tobacco 

536 


1 industry, was it? 

2 A I think by the '70s a number of people 

3 interested in tobacco and health apparently had come 

4 to understand that to make a cigarette that consumers 

5 would find attractive, there had to be some component 

6 of nicotine. 

7 Q And the idea of decoupling tar and nicotine and 

8 maintaining nicotine and dropping tar, that was an 

9 idea that was discussed openly in the scientific 

10 literature? It was not some tobacco company secret, 

11 was it? 

12 A It was not only the tobacco companies who were 

13 aware of the possibility that this would be the 

14 direction to go, at least some other scientists shared 

15 that perception about what it would take to design 

16 such a cigarette. I mean, one of the questions is 

17 just how much more did the industry know about the 

18 relation of nicotine to product acceptability and how 

19 much were they willing to share with the public health 

20 authorities? 

21 Q Let me get into that. Isn't it true that some 

22 of the tobacco companies did research on that idea, 

23 that is, to produce cigarettes with higher ratios of 

24 nicotine, maintain nicotine and lower tar? Isn't it 

25 true that some of the cigarette companies did that 
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1 research, or do you know? 

2 A Yes, I believe they did. Yes, they certainly 

3 designed products with that in mind and they also 

4 learned, as I read the documents, from, among other 

5 things, product success or failure, that, in fact, 

6 very low nicotine products did not — people didn't 
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7 continue to buy them. They may try them but they 

8 wouldn't continue to buy them. 

9 Q But isn't it also true where these experiments 

10 were done with higher nicotine content, that is, lower 

11 tar; maintained or higher nicotine, that those 

12 cigarettes, too, were not found to be acceptable to 

13 the test panels that were used to test them out? 

14 Isn't that a fact? Have you looked at that? 

15 A I have looked at some literature and what you're 

16 saying puzzles me. My understanding is that nicotine 

17 was measured by not just raw nicotine in the tobacco 

18 but the question becomes how much nicotine is actually 

19 delivered? Is it by the availability of nicotine in a 

20 puff of smoke? So that one could reduce the level of 

21 tar more rapidly than one reduced the level of 

22 nicotine and still end up with a smoke that was 

23 attractive to the consumers. That was — 

24 Q I'm asking a very specific question. Are you 

25 familiar with the research, the consumer-acceptability 
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research, that was done on cigarettes that were 
designed in accordance with the suggestions made by 
the NCI and the ISC to maintain nicotine and drop tar? 

Do you know about that research that was done? 

A I mean, I have read a lot of documents. 

Q I'm asking whether or not you know about it. 

A Well, I'm trying to give you as honest an answer 

as I can. 

Q Sure. 

A I'm aware of some reference that indicated that 

high-nicotine-delivery cigarettes with very, very low 
tar were perceived by smokers as exceedingly harsh and 
smokers found them unattractive products. 

Q And, in point of fact, isn't it true that this 

whole idea of maintaining nicotine and dropping the 

tar levels basically couldn't be pursued because 
consumer taste panel members found that the product 
was too harsh? That's what the output of that work 
was, wasn't it? 

A In the fashion you described it, simply trying 

to drop all the — in the early studies, we are 
talking in the '70s now? 

Q '70s and '80s. Are you familiar with the 

studies in the '80s? 

A It's difficult for me, sitting here without the 
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1 documents, to identify the precise year of a document 

2 that I might have read two months ago, the year it was 

3 drafted, but certainly in the '70s, I believe it was 

4 also well into the '80s, if you just take out all the 

5 tar or most of the tar and leave the nicotine at a 

6 very high level without disguising it or it making 

7 palatable, consumer experience is that is too harsh a 

8 delivery. 

9 Q Are you aware of any product, any cigarette. 
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10 that was ultimately commercialized where nicotine 

11 levels had been maintained or increased without 


12 

relationship to tar? 


13 

A 

I believe there have been. I don't 

know. 

14 

Q 

Commercialized? 


15 

A 

Commercially. I believe there have 

been a 


16 number of products where tar levels have been dropped 

17 at a proportionately greater amount than nicotine 

18 levels. It's not always one to one. It's quite 

19 clearly not always a one to one drop. 

20 Q There is some variance, but can you point to any 

21 product where historically all of a sudden nicotine 

22 levels are being maintained or increased and tar 

23 levels are continuing to drop? Are you aware of that? 

24 A Not that meets that precise description as I was 

25 saying. What you can find are products designed and I 
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1 think even successfully marketed which reach nicotine 

2 levels which tobacco company scientists had found to 

3 be the acceptable range for nicotine dose in a puff 

4 where the tar level was proportionately dropped lower. 

5 So you will find cigarettes on the market delivering 

6 roughly comparable nicotine levels but different tar 

7 levels. 

8 Q Well, you're clearly going to find cigarettes, 

9 are you not, that have similar nicotine levels and 

10 different tar levels. That doesn't tell you whether 

11 the nicotine level has been specially maintained. It 

12 could be just the history of the blend and the way it 

13 was developed, true? 

14 A It could be that, but it could also be the 

15 result of specific design requirements and actions. 

16 Q But at this point in time you don't know what 

17 accounts for it factually, do you? 

18 A I know that I have seen documents which indicate 

19 to me — 

20 Q I'm sorry. Dr. Murray. I don't mean documents 

21 indicating. I mean for a fact the reason the 

22 cigarette was designed that way was anything other 

23 than the history of how it came to be developed as a 

24 blend. Do you know one way or the another what led to 

25 those particular design features? Do you know? 
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A Well, know in what sense? 

Q Know in the sense of looked at the documents 

that tell you with respect to that product, this is 
how it got designed. 

MR. MC CONNELL: I'm going to 

object. He started telling you about the 
document. I gave you a little leeway to 
see if you could clarify. Now you're 
asking him, don't you know about documents? 
If you would let him answer the question 
the way he intended to — 

MR. BERNICK: I will withdraw the 
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13 question. 

14 Q What's the acceptable level of nicotine delivery 

15 that you believe has been identified by the tobacco 

16 companies? 

17 A I have seen that number. 

18 Q What is it? 

19 A I hesitate to do it from memory. It's available 

20 in a number of documents that I reviewed. 

21 Q It's your belief that is what is used as the 

22 specification by the companies for how much nicotine 

23 has got to be delivered by a cigarette? 

24 A I think companies recognize that, to make a 

25 commercially-viable product, that is, one that smokers 
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will not merely buy the first time but continue to 
return to, they will need to provide the sort of 
experience that smokers want from their cigarettes and 
that probably the key point of that experience, in 
addition to a reasonably tolerable taste, is the 
impact of nicotine. 

Q Is that a milligram? 

A I told you I don't know. I don't remember the 

precise number. I have seen it but I did not try to 
commit it to memory. 

Q Is it a range plus or minus — I mean, can you 

give me any notion at all what it is? 

A I have seen a variety of ranges specified but I 

don't want to give a number and then find out that I 
misremembered. 

Q Isn't it a fact that today. Dr. Murray, there is 

a wide range of nicotine deliveries that are available 
together with tar deliveries in different cigarettes? 

A I'm sure there is a range. 

Q And the nicotine delivery range goes over a wide 

spread from three milligrams down to .1 milligrams? 

A I don't know the actual spread. 

Q Are you really saying that the only cigarettes 

that are commercially viable are cigarettes that meet 
a particular type of effect in delivery? Are you 
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1 really saying that? 

2 A I'm saying that that is what I read. 

3 Q But is that true. Dr. Murray, today? 

4 A I wouldn't claim to make that statement. 

5 Q Let's talk about addiction briefly. We talked 

6 about addiction. Mr. Weber asked you about addiction. 

7 It's true, is it not, that the idea that nicotine 

8 might be addictive, I think as you have indicated, 

9 goes way far back in time, right? 

10 A I'm sure it's a very old idea. At least some 

11 people have proposed it. 

12 Q Now, you also mentioned that in 1988 the Surgeon 

13 General came out with a report saying nicotine is 

14 addictive, true? 

15 A Yes. 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


http://legacy.library.ucsf .©duAii^kltdiIfbi§a0iO)^industrydocuments.ucsf.edu/docs/fghl0001 



16 Q Do you know whether the difference between 

17 saying that nicotine is habituating or saying that 

18 it's addicting has any meaning to the consumers of 

19 cigarettes? 

20 A I'm not aware of public opinion data 

21 specifically on that point. I think most people would 

22 regard habituation and addiction as sort of holding 

23 different meanings, but I have not made a systematic 

24 survey of that. 

25 Q I asked Mr. Trotter, who is another expert for 
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the state here, when I took his deposition about ten 
days ago, and he's a former smoker and his wife still 
smoked, and I asked him, "Gee, if somebody told you 
that smoking was addictive as opposed to saying it was 
habit-forming, would that make any difference to you?" 
And he said, "That's just synonymous terms." 

Do you have any basis as an expert to say that 
it would make any difference to consumers if they 
heard that smoking was habituating versus addictive? 

As an expert. 

A Based on my wide experience not as an expert on 

the physiology. 

Q As an expert. 

A Seems to me the words probably have quite 

different connotations for the public. You've given 
me one data point, the opinion of one individual. 

Q Do you know if he's wrong? 

A I don't know if he's right or wrong. It's one 

data point. You asked a general question about what 
the public believes. 

Q When the Surgeon General determined in '88 that 

smoking was addictive, was that based on any new data? 
A Compared to what? 

Q Compared to the data that was available before 

1988 . 
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1 A As in any other question, part of what's going 

2 on in judgments like that is conceptual, that is, 

3 people refine their meaning of a particular concept 

4 like addiction. Part of it is an accumulation of 

5 scientific literature and part of it is the growth of 

6 consensus within the scientific community. So you had 

7 a growth of things up to 1988 including the period 

8 during which the report is being written leading to 

9 the Surgeon General's conclusions. 

10 Q My question is very simple. Are you aware that 

11 the Surgeon General's report in 1988 was driven by 

12 some new discovery or new data that had come to light 

13 as opposed to a different judgment based upon data 

14 that had already been available before? 

15 A Surely there had been an accumulation of data, 

16 say, between '64 and '88 which balanced the Surgeon 

17 General's panel along with these different conceptual 

18 refinements to make a judgment that it was addictive 
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19 and they should say so publicly. Other authorities 

20 had reached similar conclusions before that. 

21 Q Is there any authority that had concluded, any 

22 organizations, that cigarette smoking was addictive 

23 prior to the time that the Surgeon General had issued 

24 the '88 report? 

25 A Yes, I believe a number of them had. 
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1 Q Who? 

2 A If I could have the documents before me, I could 

3 tell you precisely who, but I believe there was at 

4 least one medical organization. 

5 Q World Health Association hadn't said that, 

6 right? 

7 A As I said, I mean, if I had the documents in 

8 front of me, I could answer your question. I have not 

9 committed to memory exactly which organizations made 

10 the judgments in exactly what years. 

11 Q Isn't it true the view of the World Health 

12 Organization today is that nicotine is 

13 dependence-producing? They don't use the word 

14 "addicting," right? 

15 A As I said earlier, my understanding — 

16 Q That's a pretty factual question. 

17 A Right. My understanding of how the terms 

18 "addiction" and "dependence" have been used since the 

19 WHO redefined them at the end of '64, they seem 

20 effectively synonymous, drug dependence being the 

21 technically-precise term and lacking the sort of moral 

22 evaluation or moral connotation. Drug addiction being 

23 the more common parlance for describing the same 

24 phenomenon, but the WHO wanted to avoid the term 

25 "addiction" because they didn't want to make moral 
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1 evaluation of it. They didn't want to freight it, 

2 load it with those words of valuation. 

3 Q It's the term "addiction" that has the moral 

4 evaluation that's kind of built into it where the term 

5 "dependence" is a more neutral and scientific term. 

6 Is that fair? 

7 A My understanding is that those are the grounds 

8 on which the WHO made the decision in 1964 to not 

9 sustain the distinction between habituation and 

10 addiction and rather to refer to the phenomenon as 

11 drug dependence. 

12 Q And isn't it true that the DSM manuals have also 

13 avoided the term "addiction" and have talked about 

14 dependence? 

15 A I would expect that they would presumably also 

16 want to try to seek a sort of nonmorally-freighted 

17 description of the phenomenon since they are doctors. 

18 Q Really of all medical associations, scientific 

19 organizations, it's solely the Surgeon General of the 

20 United States that has decided to use the term 

21 "addiction" in describing smoking and nicotine, true? 
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MR. MC CONNELL: Excuse me. Could 

I have that read back? 

MR. BERNICK: I will rephrase it. 

Out of all the organizations that we talked 
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about the DSM, World Health Organization, it is solely 
the Surgeon General that has said in a pronouncement 
that nicotine is addictive, true? 

MR. MC CONNELL: I object. Are 

you limiting it to those two organizations? 

MR. BERNICK: Or any other medical 

organizations that he knows about. 

MR. MC CONNELL: What's your 

question? 

Q The AMA, the American Lung Association, have 

they issued pronouncements stating nicotine is 
addictive? 

MR. MC CONNELL: Object to the 

question. 

Q Have they issued pronouncements? 

A I believe they have issued pronouncements that 

nicotine is a dependence-producing drug. 

Q That's not the question. 

A I understand that. I understand that. I 

frankly can't recall because I am aware that the two 
are effectively synonyms for people in the scientific 
community, that "addiction" is sort of the common word 
that might be used more loosely in the public and 
"dependence" is the more precise word in the clinical 
and scientific literature. I would not necessarily 
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1 have picked up whether they used "dependence" or 

2 "addiction." 

3 The Surgeon General's use of the term 

4 "addiction" is understandable in that the Surgeon 

5 General is creating a document not only for public 

6 health officials and medical people but also for the 

7 public and would probably have chosen, in this case I 

8 argued defensibly, to use a term that would have more 

9 direct and clear meaning to the public, even if it 

10 were a somewhat clinically less-precise term. 

11 Q Send a message to the public, fair? 

12 A Send a message to the public. 

13 Q And let me just ask you, you said that 

14 "addiction" is kind of a term that's a looser, more 

15 public-oriented kind of term. The term "addiction" 

16 has been used by the lay person going way, way back to 

17 describe smoking and tobacco, right? We can find the 

18 use of the term "addiction" applied to tobacco in the 

19 19th century, couldn't we? 

20 A It wouldn't surprise me. 

21 Q Now, again, just so I'm clear, are you aware of 

22 any medical association, research institution, 

23 organization which has come out with a pronouncement 

24 that smoking is addictive separate and apart from the 
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25 Surgeon General? 


1 A I think I answered that but I will make another 

2 effort at it. 

3 Q It's a factual question. 

4 A I know that, and what I tried to explain is 

5 that, because I understand how the two words 

6 "addiction" and "drug dependence," the two phrases are 

7 effectively synonyms, one of them being more precisely 

8 a clinical, technical term, one more commonly used, I 

9 just don't recall whether those bodies that have 

10 issued statements about nicotine have chosen to call 

11 it the clinical term, "dependence," or the popular 

12 term, "addiction." 

13 Q Okay. Now, the Surgeon General came out in '88 

14 with his report saying that nicotine was addictive. 

15 Isn't it true that the Surgeon General also recited 

16 statistics on the number of people who had quit 

17 smoking? 

18 A Yes. I believe they are in the report. 

19 Q And I think he recites that 40 million people 

20 have quit smoking over 90 percent of them without 

21 medical assistance, true? 

22 A I don't recall the precise numbers but those are 

23 reasonable. 

24 Q Certainly you don't interpret the Surgeon 

25 General as saying, because smoking and nicotine is 
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1 addictive, that means the people who smoke can't quit, 

2 do you? 

3 A Drug dependence or drug addiction, whichever 

4 phrase you want to use, I don't believe has ever meant 

5 that people are 100 percent unsuccessful in their 

6 efforts to quit the drug. That's not part of the 

7 definitions of "dependence" or "addiction." 

8 Q Well, in fact, the principal determination 

9 whether a person can quit smoking is social 

10 environment and personal motivation, true? That's 

11 what the research shows, isn't it? 

12 A I'm not aware of the full range of research on 

13 this, but those seem — well, one has to also give 

14 some credit to the nature of the addicting substance, 

15 of the dependence-producing substance. I'm aware that 

16 there are a range of dependence-producing substances. 

17 Some of them seem to be easier to quit. Some of them 

18 seem to be harder to quit. 

19 Q Talking about nicotine. 

20 A But clearly the social environment and some 

21 perhaps difficulty to analyze individual judgments 

22 about determination to quit, I would expect them to be 

23 important. 

24 Q But specifically are you aware of any data that 

25 shows that people who smoked who were exposed to more 
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1 nicotine had a more difficult time quitting than 

2 people who smoked less and were exposed to less 

3 nicotine? 

4 A I just can't remember if I have read that data 

5 or not. 

6 Q Isn't it true that there is a significant body 

7 of literature on the parameters or the determinant for 

8 whether people are going t 5 contract research? 

6 A To my knowledge, and in the absence of the 

7 documents that I have reviewed, I'm not aware 

8 specifically of anything that I would call the actual 

9 falsification of research data. 

10 Q Are you aware of any false — 

11 A Of CTR-funded studies. 

12 Q Okay. Are you aware of any false or misleading 

13 scientific publications resulting from CTR grant or 

14 contract research? 

15 A I believe there are — this is contract research 

16 now — Microbiological Institute studies. There may 

17 have been influence on the interpretation of data 

18 gathered under contract of CTR by the 

19 Microbiological — I believe it's called 

20 Microbiological Institute leading to the publication 

21 in 1984 of the book purporting to be a full and 

22 complete scientific account of that data. I'm aware 

23 of a possibility that the scientists who actually did 

24 the studies may not be wholly and completely in 

25 agreement with the interpretation placed on that data. 
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1 That's one example. 

2 Q I want to talk about that in a minute. Do you 

3 know of any other example? 

4 A I know of other examples of what I regard as 

5 dubious or improper influence by CTR but not 

6 specifically that resulted in — I believe what you 

7 said was the misrepresentation — 

8 Q False or misleading scientific publication from 

9 CTR research. 

10 A They don't fit quite that precise narrow niche 

11 of what you describe. 

12 Q Now, with Microbiology Associates, do you know 

13 for a fact that any publication of that data was false 

14 or misleading? Do you know that for a fact? 

15 A I know that that is a possibility and I continue 

16 to investigate that possibility. 

17 Q That's all you can say at this time? 

18 A That's what I can say at this time. 

19 Q Are you aware of any instance where the tobacco 

20 industry prevented publication of CTR-funded research? 

21 A I am aware of, and I think this was CTR, efforts 

22 to persuade a husband and wife team of scientists, 

23 Leuchtenberger was their name, not to publish certain 

24 lines of research, at least not at a certain time. 

25 I'm aware of an effort to persuade a scientist 
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1 by the name of Freddy Homburger to not to publish a 

2 paper in the form that he particularly wanted to 

3 publish it or interpretation he wanted to publish it. 

4 The question wasn't whether the data should be 

5 published. The question was what interpretation ought 

6 to be placed on the data. 

7 Q Anything else at this time? 

8 A That's what I can recall at this time without my 

9 documents. 

10 Q With regard to the Leuchtenbergers, isn't it 

11 true that the Leuchtenberger work did get published by 

12 the Leuchtenbergers in the form they submitted it? 

13 A I would have to have my documents in front of me 

14 to review to give a full and complete answer to that 

15 question. 

16 Q Same question with respect to Freddy Homburger. 

17 Didn't he go ahead and publish the paper in the form 

18 in which he later testified was his own form and his 

19 own interpretation? 

20 A In the end Freddy Homburger published his paper. 

21 Q Am I asking you are you aware of any instance in 

22 which the industry prevented publication of CTR-funded 

23 research? 

24 A And the answer I gave to you to that very narrow 

25 question is I'm not aware of the time when they 
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1 actually and permanently prevented the publication of 

2 a particular scientific research project. I am aware 

3 of efforts to manage the public reaction or public 

4 awareness of these projects or perhaps to delay or 

5 otherwise affect the interpretation of the projects, 

6 but that's not the same as preventing the publication 

7 of the data. 

8 Q When it comes to publication of data, you're not 

9 aware of any CTR data where the industry prevented 

10 publication, true? 

11 A As I sit here, to the best of my recollection, 

12 I'm not aware of a case that fits that precise narrow 

13 stipulation that you've given. 

14 Q Are you aware of any issue, legitimate, bona 

15 fide, issue, regarding the quality of the research 

16 that was funded by CTR? 

17 A I would like to answer you but I don't quite 

18 understand the question. 

19 Q I will withdraw the question. 

20 Are you aware of any instance where the industry 

21 prevented a CTR grantee or contract researcher from 

22 disclosing the fact that their research was funded by 

23 CTR? 

24 A I do not recall seeing any evidence to that 

25 effect. 
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Q I want to talk about special projects, okay? 

A All right. 

Q Are you aware that special projects were 

projects, scientific research projects, that were 
funded by the industry for litigation purposes? 

MR. MC CONNELL: Objection to the 

characterization. 

MR. WEBER: I'm sorry. Jack. I 

didn't hear you. 

MR. MC CONNELL: I said I object 

to the characterization. 

Q Are you aware of that? 

A I'm aware that the industry funded a variety of 

activities under the rubric of special projects. 

Q I will be more clear in my question. Is it true 

that there were a series of research grants that were 
made and called special project research grants. 

A I'm aware that there was a series of projects 

funded under the rubric of special projects. I don't 
recall specifically whether they called them special 
project grants or not. I don't think much hangs on 
that. 

Q And with respect to the research projects, the 

research grants, is it true that they were done for 
litigation purposes, that is, the research was funded 


580 


1 for litigation purposes, or do you not know? 

2 A I wouldn't make that as an overall 

3 generalization of all the projects. I couldn't say 

4 that with confidence. I'm aware that litigation 

5 concerns appear to have been influential in deciding 

6 which scientists to fund and which projects to fund as 

7 special projects. 

8 Q Do you have any quarrel with the idea that 

9 sometimes litigation, lawsuits, create a need for 

10 ongoing research? 

11 A If the issue is to get at the data that would be 

12 appropriate in determining the merits of whatever 

13 scientific factual claims are being made, I would not 

14 have any objection to that. I'm not willing to sit 

15 here and say that that was the case behind all the CTR 

16 special projects. 

17 Q My question is a much more general one. For 

18 example, are you aware that in the State of 

19 Mississippi case, counsel for the State are involved 

20 in research that is being conducted regarding whether 

21 the Medicaid costs Mississippi had increases as a 

22 result of smoking, working with experts in that area 

23 to determine what the facts are? Are you aware of 

24 that? 

25 A No, but that would not surprise me. 
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1 Q Right. I mean, isn't it fairly frequent now, 

2 particularly in product liability litigation, for 

3 research to be undertaken which has, as one of its 
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4 purposes, ultimate use in litigation? 

5 A So long as one is clear and frank about the 

6 purpose of your organization and its funding, and so 

7 long, then, as a statement is made clearly and frankly 

8 that this is one of the purposes, then I don't have a 

9 problem per se with it so long as the research, also, 

10 is being carefully vented for its scientific quality 

11 and not merely money being sent to individuals who 

12 will give you the result you want. 

13 Q With all due respect. Doctor, I'm asking a much, 

14 much simpler question. You're giving me an explanation 

15 on organizations and disclosures and it's a very, very 

16 simple question. 

17 Do you quarrel with the idea that litigation 

18 sometimes requires that research be done and it's 

19 proper to go ahead and do that research in part for 

20 litigation purposes? That's the only question. 

21 A As a general proposition, I think there are 

22 times and circumstances when that's a legitimate 

23 activity. 

24 Q All right. Now, are you aware of any 

25 representation that was ever made that the CTR 
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1 organization or its director wouldn't perform 

2 litigation functions? 

3 A As I interpret the frank statement, which you 

4 call an advertisement but I would describe as more 

5 serious than that, a statement of purpose by the 

6 industry and for this organization which they founded 

7 together, my reading of the frank statement would 

8 preclude the use of that organization for research 

9 with the primary purpose of clarification or defense 

10 in litigation. 

11 Q Well, let me ask you this. Dr. Murray. 

12 Ultimately CTR special projects got funded, correct? 

13 A Yes. 

14 Q And isn't it true that when they got funded, 

15 that work was done on a grant basis? 

16 A As I am aware of it, I'm not aware whether it 

17 was done on a grant basis or not. My understanding is 

18 that some, perhaps most or all, of the CTR special 

19 projects did not go through the SAB. Could they be 

20 funded just — I'm not a legal expert — as, quote, a 

21 grant, but perhaps not a peer review grant? You would 

22 still call it a grant but it's a grant of a different 

23 sort and a different scientific stature than one that 

24 goes for scientific review. 

25 Q All I'm asking is, in fact — if you don't know, 
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1 just tell me — isn't it true that all the special 

2 projects research was done in the form of grants? 

3 A The specific projects that I can recall of which 

4 I would know whether or not that's true, it's true of 

5 the ones that I can recall, but I don't know them all. 

6 Q Isn't it true that all the special project 
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7 research funded by CTR ultimately was published? 

8 A I don't know if that is true or not but I have 

9 no reason to assume it isn't. I mean, I think, in 

10 fact, a large purpose of special projects grants was 

11 to make sure that there would be publication in the 

12 literature expressing views that it was hoped the 

13 scientists who received those grants were perhaps 

14 known to be pursuing lines of research that were of 

15 interest to CTR for litigation purposes. 

16 Q That's not really an answer to my question. Are 

17 you aware of any CTR special project research which 

18 did not result in the publication in the peer review 

19 journal? 

20 A Well, I thought I answered that but I will try 

21 again. To my knowledge, I'm not aware of one, of a 

22 project that didn't lead to publication, but I'm not 

23 aware that all of them have. I simply do not know. 

24 Q Are you aware of any situation where the 

25 industry or its lawyers prevented the publication of 
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1 CTR special project research? 

2 A As I sit here today, I can't recall such an 

3 incident. 

4 Q In deed, all that research, to the extent that 

5 it was published, was published in the peer review 

6 journals, correct? 

7 A Well, again, without having a full list of all 

8 the publications, I can't say that, but I have reason 

9 to dispute your representation. 

10 Q Are you aware of any falsified data that was 

11 published in any of those research articles? 

12 A Not as I sit here and try to recall the 

13 documents that I have seen, no. 

14 Q Are you aware of any situation where the 

15 industry took steps to prevent special project 

16 recipients from acknowledging CTR funding? 

17 A Not from my recall of the reading of the 

18 documents, no. 

19 Q In point of fact, CTR, in communicating with 

20 special project recipients, said that when they 

21 published they should contain an acknowledgement in 

22 the publication that the research resulted from 

23 special projects CTR funding, right? 

24 A I haven't seen that document but I am aware of 

25 publications by scientists funded through CTR, special 
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1 projects, where they do expressly acknowledge this was 

2 a funding through CTR special projects. 

3 Q In fact, isn't there correspondence that you 

4 have seen between CTR and the special project 

5 recipients which specifically suggested that language? 

6 A Now that you remind me, I can recall at least 

7 one document which — the precise phrasing I don't 

8 remember, but it did encourage the person to, as I 

9 remember it, acknowledge in anything published that it 
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10 was done through funding from CTR special projects. 

11 Q Just so we are clear, CTR special projects 

12 research was published, correct, to the extent that 

13 you're aware? You're not aware of any that wasn't, 

14 right? 

15 A To the extent that I'm aware from my reading of 

16 the documents, that's correct. 

17 Q CTR suggested to special project recipients that 

18 they give an acknowledgement of CTR special project 

19 funding, true? 

20 A I can't make that as a generalization. I can 

21 only comment on what I have seen, and as I recall, 

22 there was a least one such communication which urges 

23 the researchers to acknowledge CTR special projects 

24 funding. 

25 Q Are you aware of any evidence that CTR or the 
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industry discouraged special project recipients from 
acknowledging CTR special projects funding? 

A Not to my knowledge and my recall of the 

documents, no. 

Q Are you aware of any situation where CTR or the 

industry took any steps to prevent or discourage 
special project recipients from acknowledging that 
they had funding from the tobacco industry? 

A In the form of CTR special projects? 

Q Right. 

A I'm not aware of that. I have no evidence that 

they have done that. 

Q Are you aware of any situation where CTR or the 

industry was asked what the purpose of special 
projects was and the purpose was either concealed or 
misrepresented? 

A Would you repeat the question, please? 

Q Yes. Are you aware of any situation where 

either CTR or the industry was asked by anybody what 
the purpose of special projects was and that purpose 
was either concealed or misrepresented? 

A I actually can't recall occasions until quite 

recently when CTR, at least the documents I've seen, 
was asked that question and had to give an answer. 

Q But in any event, the answer to my question, 
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1 you're not aware of any such concealment or 

2 misrepresentation, are you? 

3 A I'm aware of some controversy over just what 

4 special projects are and their relationship to CTR and 

5 the relationship to the grant program and the contract 

6 program, but I can't remember an instance where there 

7 was a distinct misrepresentation of special projects' 

8 purpose. 

9 Q Now, you've said that you believe that somehow 

10 that one of the purposes of special projects was to 

11 cause research to be done that would result in 

12 publications that were favorable to the industry? 
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13 A Yes. 

14 Q Isn't it true that there are CTR special 

15 projects publications that are distinctly unfavorable 

16 to the industry, come out and say it? 

17 A Nobody bats 1,000. 

18 Q Well, isn't it a fact that the research that 

19 resulted from CTR special projects was both favorable 

20 and unfavorable to the industry and still got 

21 published? 

22 A Certainly some of the results may have ended up 

23 leading to findings or taking a position that the 

24 industry wouldn't view as in their favor. So far as I 

25 know, those results were published. My interpretation 
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of the documents and patterns I detect therein 
indicates to me — 

Q I didn't ask for interpretation. 

MR. MC CONNELL: He's going to 

finish his answer. 

MR. BERNICK: His unresponsive 

answers are taking up time. 

A Indicates to me that, and, in fact, it's 

consistent with what you have expressed as the purpose 
of CTR special projects, it was to aid the industry in 
litigation, not to handicap the industry in 
litigation. So I would, therefore, expect them to 
support scientists when they felt it was in the 
interest of industry to support the work of those 
particular individuals on those particular subjects. 

Q In point of fact, CTR special project research 

resulted in findings being published that were both 
favorable and unfavorable to the industry, true? 

A There was some of both, but I think in 

overwhelming proportion findings were favorable to the 
industry, to my best recollection, and, furthermore, 

CTR had established CTR special projects to help 
establish their bona fidety by supporting the work of 
scientists who were believed by industry to have 
positions favorable to industries' interest in 
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1 litigation. 

2 Q Established their bona fidety because their work 

3 was published in peer review journals after passing 

4 peer review, correct? 

5 A Yes, but as a scientist you have to have funding 

6 to be able to do your work. Normally the scientists 

7 who get funding are the scientists whose work is of 

8 high scientific quality. That's the primary criteria 

9 for choice. It's not common for scientists to have 

10 their basic work supported for litigation purposes. 

11 That's an unusual thing. So there is something of a 

12 twist in the usual process of the selection of which 

13 scientists to support, which means those scientists 

14 then get to do the most research, which means those 

15 scientists get to do the most publications. 
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16 Q In any event, all the special projects research 

17 was of sufficient quality to pass peer review in the 

18 peer review journals, correct? 

19 A Well, all the published research was of 

20 sufficient quality. We don't know about publications 

21 that weren't published. 

22 Q We don't know of any publication that wasn't 

23 published? 

24 A We don't know if there was or wasn't. 

25 Q Let me just talk about, again, one more issue 
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about the content of the special project publications. 
Are you aware of any scientific publication resulting 
from special project research which was false and 
misleading as a scientific publication for the 
findings that are reported? 

A No, not that I'm aware of. 

Q Have you actually done a study of all of the 

special project publications to see which ones were 
favorable and which ones were not favorable? 

A I haven't done a specific counting. I have, 

however, looked at the entire listing of special 
projects, the amounts funded the scientists thereby 
funded, and based on the knowledge I had acquired from 
a more broader reading of the literature, saw a 
pattern, detected a pattern, where scientists who gave 
results that seem to favor the industry seemed to be 
treated favorably with CTR special projects grants. 

Q My question is. Dr. Murray, have you even read 

one article published of special project research? 

MR. MC CONNELL: I object. That 

wasn't your question. 

MR. BERNICK: That's a new 

question. 

MR. MC CONNELL: That is a new 

question, you're right. 
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1 Q Have you read one article? 

2 A I would have to make the connection between the 

3 particular researcher, the particular article and the 

4 special projects funding. So sitting here right now I 

5 can't say unequivocally which articles, if any, 

6 specifically I have read. 

7 Q Isn't it true that special projects were also 

8 cofunded by prestigious institutions including the NIH 

9 and the National Cancer Institute? 

10 A Wouldn't surprise me if some of the research 

11 funded by special projects was of sufficient merit to 

12 garner funding from other agencies. 

13 Q Well, that occurred, didn't it, or do you not 

14 know? 

15 A I don't recall specifically. 

16 Q Now, I think you said that the SAB did not make 

17 recommendations concerning special projects. Is that 

18 your testimony? 
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19 A My understanding of the documents that I have — 

20 Q I'll withdraw the question. We are really 

21 running out of time. I thought I was going to get a 

22 simple answer. Let me put a simple question to you. 

23 Are you aware of anybody who ever represented 

24 that special projects were projects that were 

25 recommended by the SAB? 
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1 A That special projects were projects that the SAB 

2 recommended but were then funded under the special 

3 projects rubric? 

4 Q It's much simpler. Are you aware of any 

5 situation where anyone ever represented that special 

6 projects had been recommended by the SAB? 

7 A Oh. I'm sorry. Now I understand your question. 

8 I cannot, to the best of my recollection, recall that. 

9 Q Okay. I've got a few more questions and we are 

10 going to run out of time. 

11 Do you have any notes reflecting any of the work 

12 that you have done? 

13 A I have notes of various kinds I keep for my own 

14 purposes. Mainly what I have are the documents which 

15 I have attempted to read and study and which documents 

16 you have. 

17 Q I just asked as a factual matter, do you have 

18 notes that you have taken during the course of your 

19 work? 

20 A I have a scattering of notes but — I have a few 

21 notes, yes. 

22 Q Have you prepared any other written materials in 

23 connection with your work? 

24 A No, not to my recollection. No, I don't believe 

25 I have. 
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Q How much time have you spent so far on this 

case? 

MR. MC CONNELL: I think that's 

been asked and answered yesterday morning. 

MR. BERNICK: I think what he 

asked was as of the time that he issued his 
last invoice and then we were going to take 
a look at the different invoices and 
didn't. I'm trying to get a rough idea. 

MR. MC CONNELL: I think Mr. Weber 

went into it, but it's your time. 

A No, I will be happy to try to answer that. 

Q If you don't know off the top of your head, will 

you be willing to give us written material? 

A That's fine. So long as that's deemed 

appropriate by the plaintiff's counsel, then you may 
have the records, the billing or invoices and billing 
records, I have no objection to that. Do you want me 
to try to give you an estimate? 

Q No, that's all right. 

Business ethics, what's the field of business 
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22 ethics? 

23 A What's the field of business ethics? 

24 Q Yes. 

25 A It's the ethics of business practices, and I 
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would imagine, as I'm not a business ethicist, but I 
would imagine it deals both with conduct of 
individuals but also with institutions, policies and 
practices, but then medical ethics works similarly. 

Q But you said you're not an expert in business 

ethics. I wanted to know what business ethics is. 

A I think it's ethical and value issues as they 

occur in the context of business as they pertain both 
to individuals who conduct business and as to the 
policies, practices and institutions within which 
those things are conducted. 

Q What's the difference between business ethics 

and the area of ethics that you are specifically an 
expert in? 

A My areas are really the ethics of medicine, of 

health care and health policy and the ethics of 
science and there are different sorts of areas of 
professional practice with some norms, I imagine, 
shared across professions, but some norms that are not 
unique to the areas at least have a special saliency 
in those areas. 

Q Does it remain the national policy as 

articulated through Congress of the United States that 
it is permissible for cigarette companies to 
manufacture cigarettes for sale and it is up to 
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1 individuals to make their own choice about whether to 

2 smoke? 

3 A I mean, the national policy per se is a 

4 combination of legislation, judicial opinions, et 

5 cetera. 

6 Q Right. 

7 A Tobacco cigarettes remain a legal product for 

8 persons, depending on state law, for persons over the 

9 legal age, whatever the minimum age is declared to be. 

10 So in that sense it is still legal to manufacture, 

11 sell and consume cigarettes by adults. 

12 If you ask me is it national policy that the 

13 reason this is so is because it's seen as a function 

14 of sort of individual liberty — was that the phrase 

15 you used? Was it individual liberty? 

16 Q Individual choice. 

17 A Individual choice, to the extent that that is 

18 reflected in the actual Bills passed by Congress, I 

19 imagine we could take that as an expression of 

20 national policy as expressed by Congress. That may 

21 not be the only factor. They also, in the document I 

22 was shown earlier, mention the significance of the 

23 industry. 

24 Q That is the need to preserve the industry. 
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25 right? 
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A There was language to that effect in a document 

I was shown earlier, yes. 

MR. BERNICK: I know some other 

people have a couple questions and I know 
that we are really running out of time. 

I'm going to ask that other people be given 
the opportunity. 

I will state for B and W that I tried 
to conduct my examination as efficiently as 
I could, but there is no way that it's 
humanly possible to make our way through 
all of the different documents that Dr. 
Murray has brought here with him or to, 
again, to cover the many subjects that are 
implicated by those documents and are also 
implicated by his testimony, and also the 
instructions that have been given to him 
not to answer questions. 

Therefore, we are not done with our 
examination and we need to have the 
examination continued and we do not 
consider this transcript to be closed for 
any purpose. And with that caveat, I will 
pass the witness to some other folks that 
may have, with a few minutes to ago, some 
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questions. 


EXAMINATION 

BY MR. MERRITT: 

Q Dr. Murray, my name is Bruce Merritt. I 

represent CTR. In the five minutes remaining, unless 
maybe — 

MR. MC CONNELL: About seven. 

Q — we can persuade you to stay a little bit 

longer, I have some other questions I wanted to ask 
you about CTR. 

MR. MC CONNELL: Let me just say 

it is by Court order that we are here for 
two days between 9:00 to 5:00 after the 
judge considered all factors. It is not 
any decision of mine, nor will it be a 
decision of Dr. Murray. 

MR. MERRITT: I don't want to 

argue with you about this. 

MR. MC CONNELL: We can do that 

after. 

A Go ahead and ask me the questions. 

MR. MERRITT: If we were to 

persuade you to agree to stay later, I 
don't think the Court would have any 
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That's me, not 


1 quarrel with that. 

2 MR. MC CONNELL: 

3 Dr. Murray. 

4 Q Dr. Murray, you testified a little bit ago that 

5 in your examination of some documents relating to the 

6 MAI study, that you thought that there was some 

7 discussion that there might have been some 

8 misinterpretation of the results. Do you recall that 

9 testimony? 

10 A Yes, I do. 

11 Q I think you said you were going to continue your 

12 investigation of that particular incident or that your 

13 investigation was continuing, I think were your words. 

14 A Yes. I mean, I continue to study the documents 

15 currently available to me. If you would like to give 

16 me additional documents to review, I would be happy to 

17 review them. As additional information may come to 

18 me — I mean, I can't blind myself to the world now, 

19 so I will continue to learn what I can learn about 

20 that as I will continue to learn what I can learn 

21 about anything in my life. 

22 Q In terms of whether or not there was any 

23 publication of the results that did not concur with 

24 the MAI investigators, wouldn't an easier way to get 

25 an answer to that be to contact those investigators 
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1 

and 

ask them? 



2 

A 

I would 

be interested in learning 

what the 

3 

investigators 

knew of that issue, yes. 


4 

Q 

Have you made any effort in that 

regard? 

5 

A 

I have 

exchanged phone calls with 

Dr. John 

6 

Kreisher but 

haven't had an opportunity 

to speak with 

7 

Dr. 

Kreisher. 



8 

Q 

He wasn 

't a scientist at MAI, was 

he? 

9 

A 

That's 

correct. 


10 

Q 

Whether 

or not Mr. Kreisher provides you with a 


11 true account of what happened, that's an issue that 

12 you don't bring any special skills to, do you? 

13 A I would have to make the same judgments about 

14 his credibility and accurateness as all of us have to 

15 make about anyone to whom we peak. 

16 Q You don't have any greater facility in 

17 ascertaining truth and lies than a judge or a juror or 

18 policeman or other people who have to do that in the 

19 course of their work? 

20 A No, I wouldn't hold myself out as being a 

21 walking lie detector or truth detector, but, I mean, I 

22 know enough about the way science works to ask 

23 relevant questions and know whether or not his answers 

24 are plausible. 

25 Q Your expertise, the expertise that you would 
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1 bring to that, would be your understanding of science, 

2 not any greater understanding of human nature or 

3 whether people are telling the truth or whether people 

4 are lying, that sort of thing? 

5 A That's correct. 

6 Q You are a bioethicist and it's in the area of 

7 bioethics that you have something to contribute that 

8 an ordinary witness wouldn't have? 

9 A Yes. 

10 Q You also testified a few minutes ago that, in 

11 your review of the documents, that you had a sense 

12 that or there was a suggestion that there might be 

13 other people other than the SAB who had some input 

14 into whether or not particular grant applications 

15 might be approved. Do you recall that testimony? 

16 A I do. 

17 Q Who were the people that you were talking about? 

18 A Without pretending this is going to be a 

19 complete recollection of everything, let me mention 

20 two such things to you. One is a document I believe 

21 from Helmut Wakeham in rating various projects 

22 according to what he thought was of interest to the 

23 industry. 

24 A second was, I don't recall if it was one 

25 document or sort of putting together a series of 
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1 documents that seemed to indicate that the staff 

2 played a role and/or other nonscientists may have 

3 played a role either during SAB deliberations or 

4 subsequent to SAB deliberations in deciding which, in 

5 fact, of the studies, which the SAB, quote, 

6 "scientifically valued," ought actually to be funded. 

7 Q With regard to the expression of relative rating 

8 by Mr. Wakeham, do you know if, in fact, that 

9 expression of rating had any result in terms of what 

10 was funded and what was not? 

11 A I have not seen the documentary evidence which 

12 would permit me to make a judgment whether, in fact, 

13 Wakeham's ratings in the end decided what was funded 

14 and what wasn't. It does, however, go to the question 

15 of how well — because I don't know that you can't say 

16 with absolute certainty that it did in the end have a 

17 dispositive effect on what was funded and what wasn't 

18 funded, but at least raises an index of suspicion 

19 about the true independence of the SAB and whether the 

20 SAB was the final ultimate and authoritative voice 

21 about what was funded and what wasn't. 

22 Q Of course wouldn't the way to find the answer to 

23 that be to conduct some sort of a study of what the 

24 SAB actually did and what sort of research was 

25 actually approved by them? Wouldn't that be a more 
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1 accurate way than to rely on the inference that' s 

2 drawn from your one piece of paper whose effect you 

3 don't really even know? 
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4 A It would be helpful. It would help to complete 

5 the picture if I could have access to the documents 

6 which would indicate exactly all the other steps in 

7 the process, and if you have such documents that you 

8 would be willing to permit me to look at, I will be 

9 grateful for that. 

10 Q Well, have you made any effort to look at the 

11 CTR research as it was actually approved over the 

12 history of the organization to see whether there are 

13 any obvious or even not so obvious indications of bias 

14 in terms of what was approved and what was not? 

15 That's all available to you, isn't it. Dr. Murray? 

16 A What I have is what are in the boxes in this 

17 room. 

18 Q Aren't the annual reports of the CTR grant 

19 program available, in fact, to your own university's 

20 library? 

21 A I don't know if they are or not. They may be. 

22 Q Don't you think that would be relevant to 

23 judging whether or not a research program has been run 

24 in a way that is substantially fair keeping in mind 

25 your rule about de minimis ethical violation? 

603 


A I would need to know, not just what was not 

funded, but I need to know as much as I can about the 
process, about who was at SAB meetings, who spoke at 
SAB meetings, who decided, if anyone decided, ahead of 
time which projects, which grant proposals, went ahead 
to SAB with what sorts of comments or whatever about 
their relative merit or suitability. I need to know 
what happened after the SAB gave its particular 
ratings and, in fact, whether those ratings were the 
ultimate authority for what was chosen or not. 

So just looking at what was funded would be a 
part of the picture but would be only a part of the 
picture, not a full picture. 

Q You want to know all of these things you 

identified and more? 

A Yes. 

Q You really want to immerse yourself in the whole 

history of the procedure, wouldn't you? 

A Well, I would like to certainly know as much as 

I can about the procedures SAB followed, the CTR 
followed in its SAB process. I might have some 
documents which speak to that. I don't have documents 
which identify every single step in every single 
phase. 

Q In fact, you don't know of any instance in which 
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1 any outside authority has, in fact, ever interfered 

2 with or undermined the integrity of the SAB 

3 evaluation, do you? 

4 A What I've tried to say is, based on the 

5 documents that I have had access to, at least there 

6 are significant questions about the influence of 
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actors who were not, in fact, members of the SAB on 
the deliberations of the SAB, but I do not have 
sufficient documentary evidence to be able to point to 
a particular study and say that this was or was not 
funded despite its rating, you know, in contrast to 
the determination the SAB would have made it if were 
not so influenced. I simply don't have access to the 
complete set of records. 

MR. MC CONNELL: Bruce, we have to 

wrap it up. It's after 5:00. 

MR. MERRITT: I have got some more 

questions. Can we just go a little bit 
longer? 

MR. MC CONNELL: If that will 

complete your examination and you will seek 
no more examination, I will be glad to. 

MR. MERRITT: I don't know that 

it's going to complete my examination. 

MR. MC CONNELL: I think we 
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should stick by the Court order. 

MR. RANDLES: I would like to 

make a statement as well. I want to join 
the statements made by Mr. Weber and Mr. 
Bernick earlier about the issues we 
confronted trying to complete this 
examination. 

I also want to express some concerns. 
This expert has told us that his review of 
these materials is ongoing and his opinions 
are evolving and I believe we'll be 
entitled at a future date to take a 
deposition in which we have his views and 
the bases for them set in stone in the 
event of trial. 

Finally, I have questions specific to 
my client that I have not had an 
opportunity to ask today and I reserve my 
right to do so. 


(Deposition adjourned at 5:06 p.m.) 
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